Settlement Agreement and Mutual Release

This Settlement Agreement and Mutual Release (“Agreement”) is dated as of January 30,
2006, and is entered into by and among: (i) the State of Indiana (“State™), (ii) the City of East
Chicago (“City” or “East Chicago”), (iii) the Attorney General of Indiana (“Attorney General”),
and (iv) the Indiana Department of Transportation (“INDOT”) (collectively, the “Government
Settling Parties”), on the one hand, and (v) Rieth-Riley Construction Co., Inc. (“Rieth-Riley”),
on the other hand, all of which are collectively the “Settling Parties.”

For valuable consideration, the sufficiency of which is hereby expressly acknowledged,
the Settling Parties agree as follows:

1. In addition to any other terms defined elsewhere in this Agreement, the following
terms shall have the following meanings in this Agreement:

a. “Agreement” means this Agreement and all Exhibits attached to it.

b. “Government Releasees” means each of the following persons (in the
capacities indicated below) and entities, jointly and severally, and in the capacities
indicated below: each of the Government Settling Parties and each of their respective
past, present, and future subsidiaries, affiliates, divisions; officials, officers, directors,
employees, shareholders, members, agents, attorneys, representatives, instrumentalities,
assignors, assignees, predecessors, successors, transferors, transferees, and each person
and entity that owns or controls, or is owned or controlled by, or is under common
ownership or control with, any of the Government Settling Parties.

C. “Government Settling Parties” means the State, the City, the Attorney

General, and INDOT.



d. “INDOT Matter” means the Attorney General’s investigation into Rieth-
Riley’s fitness to serve as a qualified INDOT contractor, specifically and exclusively as it
pertains to the RICO Lawsuit, per the letter (attached as Exhibit A) from Mark G.
Ahearn, INDOT’s chief legal counsel and deputy commissioner, to Charles J. Todd of the
Attorney General’s office dated November 18, 2005.

e. “RICO Lawsuit” means the action styled State of Indiana, ex rel. Steve
Carter, Attorney General of Indiana, et al. v. Robert A. Pastrick, et al., pending in the
United States District Court for the Northern District of Indiana, South Bend Division,
Cause No. 3:04-cv-506-AS-CAN.

f. “Rieth-Riley Releasees” means each of the following persons (in the
capacities indicated below) and entities, jointly and severally, and in the capacities
indicated below: Rieth-Riley and each of its respective past, present, and future
subsidiaries, affiliates, divisions, officials, officers, directors, employees, shareholders,
members, agents, attorneys, representatives, instrumentalities, assignors, assignees,
predecessors, successors, transferors, transferees, and each person and entity that owns or
controls, or is owned or controlled by, or is under common ownership or control with,
Rieth-Riley.

g. “Settling Parties” means the Government Settling Parties (State, City,
Attorney General, and INDOT) and Rieth-Riley.

2. To avoid the expense, time demands, and uncertainty of ongoing litigation, and
without admitting or denying liability, the Settling Parties all desire to resolve, compromise, and
settle all actual and potential litigation and claims among them concerning the RICO Lawsuit

and the INDOT Matter, including without limitation all claims that were asserted or could have



been asserted in the RICO Lawsuit and the claims that were asserted or could have been asserted
in connection with the INDOT Matter.
3. Rieth-Riley or its designee shall deliver by wire transfer the aggregate amount of
Six Hundred Twenty-Five Thousand Dollars ($625,000) (“Settlement Amount”) to an account
designated and controlled by the Attorney General (“Settlement Account”), and in accordance
with written wire transfer instructions from the Attorney General designating the Settlement
Account (“Payment Instructions”). The Settlement Amount shall be transferred to the Settlement
Account on or before the date (“Payment Date”) that is three business days after the date on
which the last of all of the following occurs:
a. The execution of this Agreement by the Attorney General, on behalf of the
State and the City; INDOT; and Rieth-Riley (the date on which the last of the Settling
Parties has executed this Agreement shall be referred to as the “Effective Date.”);
b. The district court’s dismissal, with prejudice, all of the claims that the
Attorney General asserted against Rieth-Riley in the RICO Lawsuit;
c. INDOT’s full compliance, as provided in Section 16, as to each of the
withheld INDOT contracts for which Rieth-Riley submitted the lowest and best bid;
d. The receipt by Rieth-Riley or its counsel of the Payment Instructions from
the Attorney General;
provided, however, that Rieth-Riley shall be deemed to have satisfied its payment obligation
under this Agreement upon the receipt of the Settlement Amount into the Settlement Account.

4. Claims asserted in the RICO Lawsuit shall be dismissed as follows:



a. The State and the City shall dismiss with prejudice all c.laims that each of
them, jointly or severally, has asserted or could have asserted in the RICO Lawsuit
against Rieth-Riley, with the parties to bear their respective costs and attorneys’ fees.

b. Rieth-Riley shall dismiss with prejudice all claims it has asserted or could
have asserted against the State and/or the City in the RICO Lawsuit, with the parties to
bear their respective costs and attorneys’ fees.

c. On behalf of the State and the City, the Attorney General shall execute and
deliver to Rieth-Riley’s counsel a Stipulation of Dismissal substantially in the form
attached to this Agreement as Exhibit B for execution by Rieth-Riley’s counsel and filing
in the RICO Lawsuit. Rieth-Riley’s counsel shall also submit in the RICO Lawsuit an
Order of Dismissal substantially in the form included in Exhibit C.

5. Each of the Settling Parties shall act in good faith to effect the timely dismissal of
its respective claims or counterclaims against any other Settling Party.

6. The Government Releasing Parties hereby completely release, forever discharge,
and covenant not to sue each of the Rieth-Riley Releasees as to any and all possible past, present,
and future claims of any kind or nature whatsoever, known or unknown, that arise out of or are
related to any facts or circumstances existing on or before the Effective Date concerning the
RICO Lawsuit and the INDOT Matter, including without limitation all claims that were or could
have been asserted in the RICO Lawsuit and the INDOT Matter. The release provided for in this
Se;:tion 6 shall not bar any claim for breach of this Agreement.

7. Rieth-Riley hereby completely releases, forever discharges, and covenants not to
sue each of the Government Releasees as to any and all possible past, present, and future claims

of any kind or nature whatsoever, known or unknown, that arise out of or are related to any facts



or circumstances existing on or before the Effective Date concerning the RICO Lawsuit and the
INDOT Matter, including without limitation all claims that were or could have been asserted in
the RICO Lawsuit. The release provided for in this Section 7 shall not bar any claim for breach
of this Agreement.

8. Each of the Settling Parties represents and warrants that it has not heretofore
assigned or transferred (or purported to assign or transfer) to any person or entity any of the
claims such Settling Party has released in Sections 6 or 7 of this Agreement, as the case may be.

9. Each of the Settling Parties acknowledges and agrees that each of its promises,
obligations, actions, and undertakings pursuant to this Agreement is supported by good and
sufficient consideration.

10. Rieth-Riley neither admits nor denies liability. Rieth-Riley agrees that except to
comply with legal obligations or to respond to civil, criminal, administrative or other
proceedings, it shall not make any public statement or file any document that either admits or
denies liability. This Agreement does not in any way restrict or limit Rieth-Riley from testifying
truthfully in the event testimony is given on matters related to the RICO Lawsuit.

11.  Rieth-Riley agrees to cooperate with the Attorney General by making its relevant

documents available to the Attorney General for inspection and copying, and by making its

| ofﬁcers and employees having knowledge of any of the relevant facts of the RICO Lawsuit
available as witnesses to provide interviews, sworn statements, and testimony.

12. As part of its cooperation in Section 11, and for the sole benefit of the Attorney
General, Rieth-Riley agrees to waive any applicable attorney-client privilege concerning any of

the relevant facts as to which Rieth-Riley provides testimony or documents to the Attorney



General in the RICQO Lawsuit. Rieth-Riley also agrees to provide letters necessary to effectuate
such waiver.

13.  The Attorney General agrees that he will oppose any attempt by any party in the
RICO Lawsuit to join Rieth-Riley as a party in the RICO Lawsuit.

14.  The Government Settling Parties agree that none of the claims or factual
allegations that were asserted or might have been asserted against Rieth-Riley in the RICO
Lawsuit shall be used against Rieth-Riley or its successor in any future attempt to be prequalified
as a contractor entitled to do business with East Chicago or with INDOT or any other
governmental entity or agency in the State of Indiana.

15.  The Government Settling Parties agree that they will respond to any inquiry
concerning Rieth-Riley’s fitness or qualification by stating that Rieth-Riley remains a contractor
qualified to do business with INDOT and other state and local governmental entities within
Indiana.

16.  The Government Settling Parties agree (i) that the Attorney General will
immediately release, and that INDOT will in due course and ordinary business practice issue a
notice to proceed to Rieth-Riley concerning, INDOT Contfact No. B-28065A (first entry below);
and (ii) that upon the filing in the district court of a fully executed (by all Settling Parties)
stipulation of dismissal as provided in Section 4(c), the Attorney General will immediately
release, and that INDOT will in due course and ordinary _business practice enter into contracts
with Rieth-Riley concerning, all other withheld INDOT contracts (including the remaining

entries listed below) for which Rieth-Riley submitted the lowest and best bid, including:



INDOT Contract Number | Letting Date Rieth-Riley Bid Amount
B-28065A May 25, 2005 $694,702.66
RS-28312A October 19, 2005 | $1,144,605.16
1 RS-28061B December 14, 2005 $2,680,600.00
RS-28323A December 14, 2005 $1,383,132.20
RS-28480A December 14, 2005 $789,352.29

17.  The Attorney General may bring to INDOT’s attention Rieth-Riley’s substantive
non-compliance with the terms of this Agreement as a factor in determining Rieth-Riley’s future
fitness to have its status as a qualified INDOT contractor renewed. The Attorney General agrees,
however, that he shall advise Rieth-Riley in writing of any alleged substantive non-compliance
with this Agreement and give Rieth-Riley fourteen (14) days after notification to remedy or cure
any alleged substantive non-compliance before INDOT may use such non-compliance against
Rieth-Riley’s application for renewal as a qualified INDOT contractor.

18.  In the event of any litigation arising out of or relating to this Agreement, the
prevailing Settling Party(ies) shall recover from the non-prevailing Settling Party(ies) all costs
and expenses paid or incurred by the prevailing Settling Party(ies) in such proceeding, including
but not limited to reasonable attorneys’ fees, expert witness fees, and any arbitration fees or

expenses initially paid or shared by, or initially allocated tb, such prevailing Settling Party(ies).



19. Except as otherwise provided herein, all notices required or permitted by this
Agreement shall be delivered both by facsimile transmission and by first class United States

Mail, as follows, or to such other recipients, facsimile numbers and/or locations designated by a

Settling Party in accordance with this Section 19:

For Rieth-Riley: Francis J. Gantner
General Counsel and Secretary
Rieth-Riley Construction Co., Inc.
P.O. Box 477
Goshen, IN 46527
Fax: (574) 875-8405

With a copy to: Linda L. Pence
Sommer Barnard, PC
One Indiana Square, Suite 3500
Indianapolis, IN 46204
Fax: (317)713-3699

For the Government Settling Parties: Charles J. Todd
Office of Attorney General
302 West Washington Street, Fifth Floor
Indianapolis, IN 46204
Fax: (317)232-7979

With a copy to: Douglas J. Webber
Office of Attorney General
302 West Washington Street, Fifth Floor
Indianapolis, IN 46204
Fax: (317)232-7979
20.  This Agreement shall be governed by and construed in accordance with the
substantive laws of the State of Indiana, without regard to conflicts-of-law principles.
21.  Each of the Settling Parties represents and warrants that no other person or entity
has, or has had, any interest in the claims, demands, obligations, causes of action, or defenses

referred to in this Agreement; and that the signatory for each party signing this Agreement has

the right and authority to execute this Agreement.



22.  This Agreement may be executed in one or more counterparts, each of which shall
be deemed an original and all of which shall constitute a single agreement. |

23.  This Agreement shall be binding upon and inure to the benefit of the Settling
Parties and each of their respective predecessors, successors, and assigns, as well as any entities
with which any of them have merged or consolidated, or with which any of them may merge or
consolidate in the future. None of the provisions of this Agreement are intended to be, nor shall
they be deemed to be, for the benefit of any other person or entity.

24.  If any provision of this Agreement is unlawful, invalid, or unenforceable for any
reason that does not affect the remaining provisions of this Agreement, then all such remaining
provisions shall be valid and enforceable as if the unlawful, invalid, or unenforceable provision
or provisions had not been included in this Agreement.

25.  No rights under this Agreement may be waived or varied except by an express
waiver or variation made in writing and signed by the Settling Party against whom the waiver or
variation is asserted.

26.  For purposes of construing this Agreement, the Settling Parties agree that this
Agreement is to be deemed to have been drafted equally by all Settling Parties and shall not be
construed strictly for or against any Settling Party.

27.  Each of the Settling Parties understands, agrees and intends that this Agreement
shall completely and finally resolve, compromise, and settle all actual and potential litigation and
claims between and among them concerning the RICO Lawsuit and the INDOT Matter. The

Settling Parties further agree after execution of this Agreement each will, upon reasonable

request of the other or its counsel, execute and deliver such other documents and instruments and



- take such other actions as may be required or’reaso'nabfy’ necessary to carty out the provisions or
intent of this Agreement.

28.  With respect to the subject matters contained in this Agreement, this Agreement
and the Exhibiis attached to it: (a) supersede .any and all prior discussions, understandings and
agreements between and among the Settling Parties; (b) contain the sole and entire understanding
of the Settling Parties; and (c) constitute the final and complete expression of the intent of the
Settling Parties. The terms of this Agreement may not be amended, modified, or otherwise
altered except by means of a subsequent written document signed by all of the Settling Parties or
their designees.

29.  Each of the persons executing this Agreement on behalf of a Settling Party

represents that he/she is expressly authorized to do so by such Settling Party.

4% Til]

Steve Cart¢?, Atforney General of Indiana

Rieth-Riley Const: ctlon Co., Inc.

On Behalf of Himself, the State of Indiana

and the City of East Chicago On Behalf of Rieth-Riley Construction
Tl M
Mark G. Ahearn, Chief Legal Counsel and inda L. Pence
Deputy Commissioner, Indiana Department Sommer Barnard, PC
of Transportation
Counsel for Rieth-Riley Construction Co, Inc.
On Behalf of Indiana Department of APPROVED AS TO FORM

Transportation
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INDIANA DEPARTMENT OF TRANSPORTATION
100 North Senate Avenue
Room N758
Indianapolly, Indiana 46204-2216
(317) 232-5533 FAX: (317) 232-0238
An Equal Opportunity Employer @ htp:/hvww.in.govidot

PU—
———

MITCHELL E. DANIELS, JR., Governor ) ) ]
-TIHHOMAS O. SITARP. Commissfoner ' Writer’s Direct Line
(317) 232-5012

November 18, 2005

Charles J. Todd
~=-  ChiefCounsel Litigatiomw --- : - R mrere v eme= e oo
Office of the Indiana Attorney General
IGCS, Fifth Floor
302 W. Washington St.
Indianapolis, IN 46204

Dear Mr. Todd:

I write as the Chief Legal Counsel for the Indiana Department of Transportation and on behalf
of Commissioner Sharp and INDOT’s Prequalification Committee (herein Committee), acknowledging
receipt of your October 26, 2005 correspondence addressed to the Indiana Department of
Transportation Commissioner, Thomas O. Sharp, regarding the allegations asserted against Rieth-Riley
Construction Co., Inc. (berein Rieth-Riley) in a lawsuit filed on bebalf of the State of Indiana and the
City of East Chicago against several defendants including Rieth-Riley in the United States District
Court Northemn District of Indiana, under case number 3:04-CV-0506 AS (herein Lawsuit). After
considering the serious allegations contained within the Complaint, the Indiana Department
Transportation Prequalification Committee, is authorizing an investigation into the alleged conduct of
Rieth-Riley. In furtherance of that authorization, the Committee requests an investigation by the
Indiana Attorney General on behalf of the Indiana Department of Transportation (herein INDOT) to
determine if Rieth-Riley participated in a scheme to defraud the City of East Chicago (herein City) as
alleged in the Lawsuit. In support of this request, the Committee states the following:

L LAWSUIT

INDOT through the Cornmittee and in other manners and grants of authority is charged with
ascertaining the fitness of an outside party to contract with the Department. In doing so, the
Committee ensures that INDOT deals with competent and responsible contractors in the best interest of
the State. As such, the allegations contained within the Complaint against Rieth-Riley deserve serious
scrutiny by the Committee. '

NOU 18 2085 14:34 3172327979 PAGE. @2
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Indiana Departrmant of Transportalon
Page 2 of 2

Because Rieth-Riley is currently qualified to contract with the Department until July 31, 2006, the
Committee deems it necessary to promptly address the serious allegations asserted on bci_xalf of the
State and the City of East Chicago against Rieth-Riley. The allegations are that Rieth-Riley was a
significant participant in a scheme in violation of the Federal and State Racketeer Inﬂuenced and
Corrupt Organizations Act (RICO) to misappropriate public funds to construct sidew§lks. driveway
patios, porches and parking lots on private property, and to trim trees on public and private property,
for the sole purpose of corrupting the electoral process in the May 1999 East Chicago D.emoprat Party
mayoral primary. According to the Complaint, Rieth-Riley was a significant participant in this scheme
by permitting an earlier, unaccepted bid for a street improvement project that was never undert_akcn, to
be altered, backdated, and assigned to contractors who had not submitted bids in compliance with State
bidding laws for work performed in furtherance of the scheme. Additionally, these contractors l}ad
already performed their work. It is further alleged that Rieth-Riley’s action allowed the Pastrick
administration to continue illegally paying these other contractors through bond anticipation notes.
The notes were legitimized by Rieth-Riley's action becausc it appeared that the 1999 sidewalk
program had met the bidding requirements of Indiana Law.

I AUTHORITY

\ e — L ek -

Pursuant to Indiana Code §§ 8-23-2-6 ef seq. and 8-23-10-2 ez seq., INDOT is authorized to contract
with parties outside of the Department and to certify outside parties as qualified to contract with fbe
Department. In order to carry out this process, INDOT is authorized to establish a Prequalification
Committee that may meet to consider the status of contractor’s certification. Ind. Code § 4-2_2-2; 105
JAC 11-2-4 et seq. In order to be certified, the Committee must determine that an apphc§nt for
prequalification is competent and responsible. 105 IAC 11-2-1(f). In considering the qualifications of
a contractor, the Committee may act either on referral or on its own initiative. 105 IAC 11-2-4(e).
Furthermore, pursuant to 105 IAC 11-2-4, the Committee may investigate, request documents, and
interview witnesses and other persons or entities with information deemed relevant.

or. Co TTEE REQUEST

The Prequalification Committee has authorized an investigation into the allegations contained in the

- Lawsuit as against Rieth-Riley. In furtherance of its goal to thoroughly and promptly investigate these
serious allegations, the Committee respectfully requests that the Indiana Attomney General conduct an
Investigation aod report his findings 160 the Committee for its considcration regarding the fitness of
Rieth-Riley to contract with INDOT.

2/

Very Truly Yo

Mark G. Aheam
Chief Legal Counsel and
Deputy Commissioner

cc:  Robert L McComnick, President of Rieth-Riley Construction Co., Inc.
Dan Wampler, Secretary, Prequalification Committee
Dennis Kuchler, Chairman, Prequalification Committee
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

STATE OF INDIANA, ex rel. Steve Carter,
Attorney General of Indiana, and the
CITY OF EAST CHICAGO, ex rel. Steve
Carter, Attorney General of Indiana,

Plaintiffs,
V.

No. 3:04-CV-506-AS-CAN

ROBERT A. PASTRICK, et al.,

Defendants.

Stipulation of Dismissal With Prejudice

Plaintiffs, State of Indiana and City of East Chicago (together, the
“Government”’), on the one hand, and Defendant Rieth Riley Construction Co.,
Inc. (“Rieth-Riley”), on the other hand, stipulate that:

1. All claims asserted, or which could have been asserted, by the
Government against Rieth-Riley in this action shall be dismissed with
prejudice;

2. All counterclaims asserted, or which could have been asserted, by
Rieth-Riley against the Government in 'this action shall be dismissed with
prejudice; and

3. The Government and Rieth-Riley shall beaf their respective costs,

including without limitation attorneys’ fees.

Exhibit B



WHEREFORE, the Government and Rieth-Riley request that the Court
approve this Stipulation and enter an order dismissing their respective claims

and counterclaims in accordance with this Stipulation.

[Counsel for Plaintiffs] [Counsel for Rieth-Riley]

January , 2006 January , 2006



UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

STATE OF INDIANA, ex rel. Steve Carter,
Attorney General of Indiana, and the
CITY OF EAST CHICAGO, ex rel. Steve
Carter, Attorney General of Indiana,

V. No. 3:04-CV-506-AS-CAN

)

)

)

)

. )
Plaintiffs, )
)

;

ROBERT A. PASTRICK, et al., )
)

)

Defendants.

Order of Dismissal With Prejudice

This matter is before the Court on the “Stipulation of Dismissal With
Prejudice” (the “Stipulation”) filed by Plaintiffs, State of Indiana and City of
East Chicago (together, the “Government”), and Defendant Rieth-Riley
Construction Co., Inc. (“Rieth-Riley”). The Court, being duly advised,
APPROVES the Stipulation and ORDERS that:

1. All claims asserted, or which could have been asserted, by the
Government against Rieth-Riley in this action are dismissed with prejudice;

2. All counterclaims asserted, or which could have been asserted, by
Rieth-Riley against the Government in this action are dismissed with prejudice;
and |

3. The Government and Rieth-Riley shall bear their respective costs,

including without limitation attorneys’ fees.

Exhibit C



SO ORDERED.

Dated: January , 2006

Allen Sharp
United States District Judge
Northern District of Indiana





