Classification of Water
and Water Rights

Background and Policy Due to the movable and
wandering nature of water, it is and must remain
common property subject to right ol use only. As
stated by the United States Supreme Court:

As long ago as the institutes of Justinian,
running waters, like the air and the sea, were res
communes — things common to all and property
of none. Such was the doctrine spread by the
civil-law commentators and embodied in the
Napoleonic Code and in Spanish law. This
conception passed into the common law.!

It is on this concept of common property that basic
water law rights have evolved in the United States.

Water is essential to all life. Although water is the
most abundant liquid on the face of the earth it is im-
perative that water resources be managed wisely. To
do so it is necessary that a water resources policy be
established and water rights defined, with both policy
and rights designed to maximize beneficial uses and
minimize water resource abuses.

The state’s power to create and shape rights to the
use ol waters within its borders is, to some degree,

The Law of Water Rights was prepared by Prolessor Melvin C.
Poland, Christina Kune, and Susanah Mead of the Indiana University
School of Law — Indianapolis.

limited by the constitutional power of the federal gov-
ernment to control commerce, provide for the com-
mon defense, make treaties, control compacts between
states, and provide for the general welfare. However,
the bulk of water law today remains as state law.

A detailed listing and description of both state and
federal water laws by functional areas (instream uses,
withdrawal uses, excess water, and water quality) is
included in Appendixes 7 and 8.

Water rights are the result of both court decisions
and legislative enactmnents. Although there are rela-
tively {ew appellate court decisions involving water
rights, much of the existing water rights law has been
shaped by these decisions, many of which were de-
cided prior to the turn of the century and rested on
English common law doctrines and principles of law.

Prior to 1920 water policy was primarily formulated
by local governments or local citizens operating by
state permission. In 1819 the general assembly created
the State Department of Conservation? the earliest ef-
fort toward a statewide water resources policy. Further
legislation designed to establish statewide water
policies and the creation of new state agencies to
carry out such policies was not forthcoming until the
mid-1940s. The Stream Pollution Control Board was
created in 1943? and the Flood Control and Water Re-
sources Commission in 19454 In 1965 the Department
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of Natural Resources was established,> bringing to-
gether in one agency the functions and responsibilities
of the Department of Conservation, the Indiana Flood
Control and Water Resources Commission, and the
State Soil and Water Conservation Committee.5

Recognizing the need for protection against the loss
ol lives and property caused by flooding, the Flood
Control Act of 19457 sought to regulate and supervise
flood control works and structures, as well as to es-
tablish policies and practices to conserve the di-
minishing water resources of Indiana.

In 1947 the general assembly declared as a public
right the preservation of natural scenic beauty of pub-
lic fresh water lakes in Indiana, the act® reading in part
as follows: “The natural resources and the natural
scenic beauty of Indiana are declared to be a public
right, and the public of Indiana is hereby declared to
have a vested right in the preservation, protection and
enjoyment of all the public fresh water lakes of Indiana
in their present state, and the use of such waters for
recreational purposes™

A basic policy statement in respect to ground water
is found in the Acts of 1951 wherein the general as-
sembly declared as public policy of the state the con-
servation and protection of “the ground water re-
sources of the state™ and for that “purpose to provide
reascnable regulations for its most beneficial use and
disposition!"? It was not until 1955 that the legislature
recognized the need for management of surface water
for heneficial uses. The general assembly declared
“that the general wellare of the people of the State of
Indiana requires that surface water resources of the
state be put to beneficial uses to the fullest extent and
that the use of water for non-beneficial uses be pre-
vented. . . ! The same act also provided that “water
in any natural stream, natural lake or other natural
body of water in the State of Indiana which may be
applied to any useful and beneficial purpose is hereby
declared to be a natural resource and public water ol
the State of Indiana and subject to control or regula-
tion for the public welfare as hereinafter determined
by the General Assembly of the State of Indiana."'2

The acts creating the various state agencies and
setting forth the basic water resources policy of the
State of Indiana are not intended to be all-inclusive.
They are sufficient, however, to indicate a conscious
effort to establish a statewide water resources policy
and agencies with responsibility for the carrying out of
such policies. The various acts also indicate an effort
to link water rights with water resources management
in the interest of all citizens of the state.

At the present time both ground and surlace water
appear to be readily available and generally quite
adequate in most parts of the State ol Indiana; how-
ever, with more urbanization, increased industrializa-
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tion, and the anticipated demand for recreational
waters this may not be true in the [uture. Natural dis-
tribution of usable water may not always be paired
with needs and may eventually require expensive di-
version and conversion plans as the state seeks to bal-
ance availability with demands. Proper water re-
sources management could do much to postpone such
an eventuality.

Classification of Water All water is a part of the same
hydrologic cycle, a never-ending process occurring in
nature wherein moisture is drawn into the atmosphere
from the land and sea to [orm moisture laden clouds.
With changes in air pressure the clouds release the
stored moisture which returns to earth in the form of
rain, sleet, or snow. Much of this precipitation will run
off into lakes, streams, and rivers from which a part,
through evaporation, will begin the cycle again, with
the remainder completing the journey to the sea be-
fore starting the cycle anew. Of that part that does not
run off into watercourses, some will evaporate from
the earth’s surlace while some will percolate into the
soil. A portion of the water percolating into the soil
will be taken up by plants to begin the cycle again
through transpiration, while the remainder will perco-
late through the soil and become ground water to feed
streams and rivers before starting the cycle again. All
phases of the cycle must be considered in achieving a
coherent and satisfactory water resources manage-
ment program and in allocating rights to the use of
walters.

Legal classifications of water are based on the loca-
tion of water in relation to the earth’s surface. Water
could be broadly classified as: (1) occurring on the
earth’s surface, and (2} occurring below the surface of
the earth.!” Both case and statutory law recognizes
separate and distinct water rights and doctrines with
respect to three categories: {1) water below the sur-
face of the earth or “ground water," (2) surface waters
in a watercourse, and (3) diffused surlace water. Water
rights will be discussed under these three categories
alter the [ollowing brief definitions of water in each
category.

Ground Water'? Ground water includes all subterra-
nean water regardless of location and form.!s While
the distinction has been challenged,'® the common law
of ground water recognizes two classes: (1} that which
was dilfused through the ground as percolating water,
and (2) that [ound in underground streams.'” There is
a presumption that subterranean water is percolating
waler, and the burden is on the party asserting an un-
derground stream to prove the existence thereof.!®

Surface Water in a Watercourse In general surlace
water in a watercourse,!® to which riparian rights at-



tach, may be defined as water that flows with reg-
ularity and dependability along a definite course and
in a definite channel with bed and banks or sides.2®
This may include not only ordinary surface water in
streams and rivers but also lakes, ponds, swales, and
marshes through which the watercourse Aows.2! Sur-
face water in a watercourse also includes flood waters
overflowing the banks of a natural watercourse.

Diffused Surface Water??  Diflused surface water, or
overland flow, or excess water are those waters that
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Ground Water

Definition and Classification

Ground water may be defined as water that lies or
flows under the earth and is not artificially confined.?
Courts early made a distinction between underground
water flowing in a defined channel as an underground
stream, and ground water, which merely percolates?
{passes gradually through small spaces or a porous
substance) through underground formations. At the
time the law was in its [ormative stages, the geophysi-
cal qualities ol ground water were largely unknown, a
fact recognized by the Indiana Supreme Court.? Mod-
ern hydrologists and geologists challenge this distinc-
tion on the premise that all underground water flows,
and it should not matter whether it moves through
large openings as a stream or trickles through small
openings.

However, regardless of the possible inaccuracy of
making a distinction between underground streams
and percolating ground water, the early law in most
jurisdictions evolved with those two distinct
categories in mind, and dilferent rules were applied to
each.

As a general rule, the rights of landowners over an
underground stream parallel the rights of riparian
owners on a surface watercourse. Thus, if the jurisdic-
tion is one that recognizes reasonable use for ripa-
rians, the owners of land above an underground
streamn must exercise reasonable use of the water in
the underground stream. On the other hand, if the
ground water is not part of an underground stream,
but is percolating ground water, different doctrines
define the rights to use the water. Although a number
of doctrines have at one time or another been applied
to percolating ground water, they fall roughly into two
categories: the absolute ownership doctrine, and the
correlative rights doctrine.

Absolute Ownership Doctrine Jurisdictions that
have adopted the absolute ownership doctrine con-
sider that percolating ground water is a part of the
land in which it is found, and the owner of the land
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above it may divert or appropriate it for the benefit of
his land even though by doing so he may injure his
neighbor.?® Accordingly a landowner may dig a well
and drain off for his own use any ground water under
his land even though, by removal, he drains water
from under the surface of his neighbor's land. Some
jurisdictions adopting this doctrine have qualified it so
that a landowner may not act maliciously to the
detriment ol his neighbor.3

Correlative Rights Doctrine Courts applying this
doctrine have held that all owners of land over a
common supply of ground water have correlative
rights to the reasonable use of the water on overlying
lands. If a surplus ol water exists above that necessary
for reasonable use on overlying lands, it may be ap-
propriated for reasonable use on nonoverlying lands.
However, if a shortage occurs, the courts will be called
upon to apportion the water to the owners according
to their needs. This doctrine is analogous to the rights
ol riparian owners on surface watercourses under the
reasonable use doctrine.®

Ground-Water Rights

Following the general pattern of the development of
the Indiana water law, the earliest law pertaining to
the use of ground water was articulated by the courts,
whereas the more recent law has been created by the
state legislature.

Case Law Three early Indiana cases lelt the Indiana
ground-water law in a state of confusion. The first, Vew
Albany & Salem Railroad v. Peterson,” was a case in
which the delendant railroad, in excavating a roadbed,
changed the pattern in which the ground water Aowed
to such an extent that the plaintiff's well on neighbor-
ing land went dry. In denying plaintifl's prayer [or
damages, the court noted that the same law that
applies to water above ground need not apply to
ground water.



The court reasoned: We think the present case . . .
is not to be governed by the law which applies to
rivers and flowing streams, but it rather fails
within that principle which gives to the owner of
the soil all that lies beneath his surface; that the
land immediately below is his property, whether it
is solid rock, or porous ground, or venous earth,
or part soil part water; that the person who owns
the surface may dig therein, and apply all that is
there found to his own purpose, at his free wiil
and pleasure; and that if in the exercise of such
right, he intercepts or drains off the water
collected from underground springs in his
neighbor's well, this inconvenience to his
neighbor falls within the description of damnum
absque injuria, which cannot become the ground
of an action.?

Thus, the Indiana Supreme Court in 1860 clearly and
unreservedly adopted the absolute ownership doctrine
in regard to ground water.

In 1864, the Indiana Supreme Court again addressed
the problem of ground water in City of Greencastie v.
Hazeleit,® a case brought by the plaintiff landowner to
enjoin the defendant city from building a cemetery on
adjoining land which might pollute his ground-water
supply. The court cited the earlier case lor the propo-
sition that everything found below one's land is one's
absolute property, thus reaffirming the absolute own-
ership doctrine.’® In addition, the court apparently re-
jected the distinction between rights in underground
streams and other ground water and indicated the
absolute ownership doctrine applies to ail ground
water,11

The third and leading case in Indiana on the subject
of ground water is Gagnon v. French Lick Springs Hotel
Co.'? The plaintiff owned a health resort in the French
Lick Valley that depended for its success upon the flow
of certain allegedly medicinal springs. The defendant,
a bitter enemy of plaintilf, owned land adjacent to the
resort. He sank a number of wells upon his own prop-
erty and pumped miilions of gallons of the medicinal
waters which he allowed to run into French Lick
Creek. The ellect of this was to diminish the fiow from
the springs on plaintiff's property to the point that the
springs were virtually dry. From the evidence at trial, it
was clear that the defendant’s express purpose in
pumping the water was to ruin the plaintiil's business.

The plaintifl sought to enjoin defendant's aclivities,
but the defendant asserted that according to the abso-
lute ownership doctrine, he had an absolute right to
do what he pleased with the ground water which came
from his own land. Without even relerring to prior In-
diana Supreme Court cases which had espoused the
absolute ownership doctrine, the court affirmed the

trial court’s grant of the injunction in favor of plaintif,
thereby denying the delendant's right to pump the
water [rom his land.

Obviously the appropriate result was reached in this
case. To allow the defendant to intentionally and
maliciously waste millions of gallons of valuable water
would have been ridiculous. However, the court's rea-
soning left Indiana's ground-water law unsettled.

While recognizing the general rule applied to sub-
terranean waters that the owner may do what he
wishes with the water, the court also recognized a
need lor fexibility in regard to ground-water law.!3
The court went on to note specifically exceptions to
the’ general rule recognized in other jurisdictions. For
example, it recognized that a malicious diversion of
ground water may be enjoined!? and that ground
water may not be merely wasted.!s

Unfortunately, it is not clear from the case whether
the court characterized the medicinal spring water in
question as an underground stream or as percolating
ground water. Therelore, it is difficult to know how to
interpret the court’s relerence to two California cases.
Ignoring the prior Indiana Supreme Court case which
had apparently held the absolute ownership doctrine
controlled the use of underground streams, the court
cited one California case in which it was held that if
water flows in a definite channel underground, the
same rules apply to it as apply to surface streams and
the landowner may not destroy it.16 However, the
court also cited another California case which held
that percolating ground water cannot be withdrawn for
sale if other overlying landowners are deprived of the
profitable enjoyment of their land as a result.? It is
impossible to know which (if either) rule was applied
to the case at hand. Furthermore, the phrase
“profitable enjoyment” used in the latter case is
enigmatic. Presumably a “sale” was not the kind of
profitable enjoyment the court envisioned. Possibly
“profitable enjoyment” should be interpreted to mean
“beneficial enjoyment” —also a vague term but at least
one that is used with regularity in water law.

The court went on to refer to “the strong trend of
the later cases . . . toward a qualification of the earlier
doctrines that the landowner could exercise unlimited
and irresponsible control over subterranean waters on
his own land without regard to injuries which might
thereby result to land of other proprietors in the
neighborhood "1 However, it did not make clear
whether the later cases were those it had specifically
cited (some of which were as early or earlier than the
earliest Indiana cases) or whether it was merely refer-
ring in general to a modern trend away [rom the abso-
lute ownership doctrine.

In either event, the court purported to be “following
the iead of the later cases, which, we think proceed
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upon just and correct principles. . . "9 If by this the
court intended to adopt the holdings of the cases it
had specifically cited with approval, then the eifect
was to adopt the correlative rights doctrine for Indiana
in the area of percolating ground water and the rea-
sonable use doctrine for underground streams. On the
other hand, the court may have only intended to adopt
the qualification on the absolute ownership doctrine
that a malicious or wasteful use of ground water will
not be tolerated. This is the more likely intent. Thus, at
the very least the court held that a malicious or waste-
ful use of ground water will not be tolerated; at the
very most it held that Indiana applies the correlative
right doclrine to percolating ground water and a rea-
sonable use doctrine to underground streams.

Although it is obvious [rom French Lick that wastelul
uses ol ground water will be prohibited, it is difficult to
determine what uses are deemed permissible. Should
the case be interpreted to mean a withdrawal for sale
{commercial use) will not be permitted if it denies
another overlying landowner “profitable enjoyment"?
Will a municipality be precluded from drilling wells
and withdrawing water for sale if any other overlying
landowner could show he was injured thereby?

Even if the absolute ownership doctrine pertaining
to ground water still applied in Indiana after French
Lick, it is unlikely that the rationale for applying it
exists today. The reason given by the early courts [or
using the absolute ownership doctrine was that the lo-
cation and quantity of ground water was unknown and
unknowable. However, in the years since those early
cases were decided, the sciences of hydrology and
geology have evolved to the point that there is a
greatly increased potential for predicting the location,
amount, and low patterns of water below the earth's
surlace. Therefore, in light of the more equitable doc-
trines that have evolved in other areas of water law
such as the reasonable use doctrine [or riparian own-
ers it is unlikely that the absolute ownership dectrine
would be strictly applied today.

Statutory Law Legislation in Indiana pertaining to
ground water makes no distinction between under-
ground streams and percolating ground water. Ground
walter is defined by statute as, “all water filling the nat-
ural openings under the earth’s surface including all
underground streams, artesian basins, reservoirs, lakes
and other bodies of water below the earth’s surface2?
Although the statute does not speak to the doctrines
that will apply to ground water, whatever limitations
are prescribed by statute apply to all ground water un-
less specifically stated otherwise.

The importance of Indiana’s ground-water resources
cannot be overemphasized. Changes in ground-water
levels may cause serious surface ramifications: crops
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which have always been easily grown may f{ail to
thrive; buckling and cave-ins may occur; surface lakes
and streams dependent upon underground springs
may run dry. In addition, much of Indiana is dependent
upon wells for drinking water and other domestic uses.
Recognizing the importance oi ground water as a valu-
ahle resource, the general assembly has declared it to
be the public policy of the state to protect ground
water and provide reasonable regulations to apply it to
its most beneficial use.!

The Legislature has limited a landowner’s or lessor’s
right to unlimited use of ground water under certain
circumstances.?2 |[ the Department of Natural Re-
sources determines that the withdrawal of ground
water in an area exceeds or threatens to exceed its
natural replenishment, it may designate that area as a
restricted use area. If such a designation is made, all
users (except publicly or privately owned utilities)
must obtain a permit in order to withdraw more than
100,000 gallons-per-day. Prior users must obtain a
permit in order to withdraw 100,000 gallons-per-day in
addition to the quantity they were using at the time
the order became efiective. In determining whether a
permit should be issued, the department will consider
the luture supplies in the area, the use to be made of
the water, the effect on present users, the future re-
plenishment, the future demands, and the best interest
of the public. Those committing waste may be re-
quired to return water to the ground insofar as that is
safe or practicable. Use of ground water for air cooling
may be waste if it is not used more than once and if it
is not put to any further beneficial use.

To the extent that these statutes constitute an inter-
ference with a vested property right, they may be sub-
ject to challenge on the constitutional ground. How-
ever, it is probable that they are nothing more than a
legitimate exercise of the police power which may be
used to protect against nonbenefcial uses of a valu-
able water resource.

The legislature has also addressed itself to the con-
servation of potable ground water.2? Owners of flowing
water wells may be required to reduce the flow to pre-
vent the loss or waste of potable water that is not
being put to a beneficial use. Furthermore, a permit
must be obtained from the Department of Natural Re-
sources before potable ground water may be intro-
duced into underground lormations that contain non-
potable water. The permit may be denied if the
department determines the potable ground water
would be wasted, the supply impaired or exhausted,
and il, nonpotable ground water is available. However,
potable water may be used by anyone operating a
flood water project unless an emergency elfecting
household or farm uses should arise.

A 1959 act requires that well-drilling contractors be



licensed.?? This includes anyone who owns or leases
well-drilling equipment and drills or drives wells, un-
less the drilling occurs on land he owns or holds
under a valid lease.2® The statute [urther requires that
accurate records be kept as to the location of the well,
the depth, the diameter, the date it was completed, the
character and thickness of the formatton drilled, and
the performance data of the well.

Recognizing that the waters and lands of the state
must be protected against pollution, a procedure is
provided by statute for the plugging of abandoned or
leaking wells that were drilled for the exploration,
development, or production of oil or gas.?® Similar
provisions are made for the plugging of test holes
drilled in connection with the following investigations:
fluid disposal, mineral resources, engineering projects,
and geologic.??

In 1978, the general assembly repealed the Act of
1909 (passed possibly in response to French Lick)
prohibiting tampering with the flow ol or polluting
mineral medicinal waters.28 Thus, all ground water, re-
gardiess of its mineral content, is treated the same
under the current statutory scheme.

In summary, although it is clear that ground water
should be protected from pollution and put to bene-
ficial use, it is difficult to glean from the statutes just
what uses the general assembly considers beneficial.
Publicly owned and privately owned utilities are
exempted from obtaining permits to use ground water
in restricted use areas. This exemption may imply that
the general assembly considers that the supplying of
public utilities is a beneficial use of ground water,
Prior users in restricted use areas are limited to
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Should lhis injunction be sustained, it is quite possible, and
not very improbable, that the city of Greencastie will be
resirained from making a use of ils own property, upon the
mere conjecture that such use will injure Hazeleti, when in
fact it will not. Such is the nature of the subject, Lhat no
certain knowledge exisls as to whether he would be injured
of not. He is not positive aboul it in his complaint, because
indeed he could net be. It is mere malter of opinion.
Intelligent and repuiable citizens, whose affidavils were
read upon the applicalion, diller upon the question. A
gealouist, who is a prolessor of nalural science in Asbury
University, thinks lhat much of the cemetery grounds are
so siluated that streams beneath the surface fow, not
toward, but away rom, the plaintill‘s spring. But we do not
decide this case upon any inclination to approve either of
these differing opinions; the circumstances are alluded to
only 1o show that the subjeci is of such a nature that the
law regulating rights in surface slreams ought not to be
held applicable lo it.

Id. at 188.

11. The court’s specific rejection of the correlative righis
doctrine tor underground slreams leads to the inescapable
conclusion Lhat the absolute ownership declrine applies to
underground streams as well as percolating ground water, The court
said:
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[t seems to result, from this view ol the matter, in the 16. 163 Ind. at 695, 72 NE. at 851-52 (citing Southern Pac. Ry. v.
light of just principle and sound public policy, withoul Dufour, 95 Cal. 615, 30 P. 783 [1892]).

regard to authority, that it would probably be also 17. 163 Ind. at 697, 72 NE, al 852 (citing Kaiz v, Walkinshaw, 141
impossible to establish correlative rights in a sub- Cal. 116, 70 P. 663 (1902), reversed on rehearing, 141 Cal. 116, 74 P.
lerraneaus stream, the situation of which is not known, by 766 119031).
any set of rules which Lhe law-making power could devise, 18. 163 Ind. at 697, 72 N.E. at 852.
wilhoul doing injustice or creating great embarrassment in 18. fd. at 698, 72 N.E. at 852.
the use of property. 20. Ind. Code § 13-2-2-1 {1976).
2]. id. §13-2-2-2.
Id 22. Id. §§13-2-2-1 to 13.
12. 163 Ind. 687, 72 N.E. §49 (1904). 23. Id §%13-2-3-1 to 3.
13. The court’s statement thal “there are well recognized 24. /d. §§25-359-1-1 to 5.
excepltions 1o these rules, and doubtless further exceplions and 25. fd. §25-39-1-5 (Supp. 1978).
departures [rom them will trom time to time be found necessary or 26. /d, §§13-4-4-1 to 8 (1976).
expedient” illustrates the court’s willingness 1o allow changing 27, Id. §%13-4-5-1 to 11.
conditions to shape the applicable law. fd. at 696, 72 NE. al 851. 28. fd §§ 13-2-6-1, repealed by Act of March 9, 1978, Pub. L. No. 2,
14. fd. (citing Miller v. Black Rock Springs imp. Co., 99 Va. 747, 40 § 1331, 1978 Ind. Acis 2.
SE. 27 [1901)). 29, I[nd. Code &% 13-2-7-1 1o 4 (1976).
15, 163 Ind. at 696, 72 N.E. at 851 (citing Stifwater Co. v. Farmer, 30. id. §13-1-3-4.
89 Minn, 58, 93 N.W. 907 |1903]). 31. Id. §813-7-1-1 to 13-7-18-1.

98



Surface Water in
Natural Watercourses

Riparian Rights

Two natural watercourse rights doctrines have
emerged, prior appropriation and riparian. Where the
common law has not heen changed, owners of land
abutting on bodies of water have rights commonly re-
ferred to as “riparian rights’! Riparian rights are
based on land ownership bounding upon the flow of a
watercourse, As stated by an Indiana appeilate court,
“There can be no riparian rights unless the land in-
volved borders on a body ol water, as a stream or
lake In contrast, the doctrine of “prior appropria-
tion” which originated in the semi-arid and arid re-
gions of the western United States, is based on the
separation ol water rights from land ownership.? Ripa-
rian rights attach by virtue of lateral contact of owned
land with the water and do not depend upon soil own-
ership under the water.* Further, riparian rights attach
to navigable as well as nonnavigable bodies of water,
limited only by public rights that appertain to naviga-
ble waters.”

Indiana has long recognized the “riparian rights doc-
trine."® Before discussing what rights a riparian has in
the waters of a natural watercourse, one must first es-
tablish what constitutes a “natural watercourse” and
what land can be said to be “riparian land”

Watercourse Defired While there is no single, all-
inclusive definition of what constitutes a watercourse,
certain characteristics of a watercourse clearly emerge
[rom Indiana case law. It must have a substantial
existence and unity, regularity and dependability of
flow along a definite course,” and a definite channel
with bed, banks, or sides.® Although a source of supply
and permanence of flow are generally considered es-
sential, the flow need not be continual but should be
present for a substantial period each year.? A
watercourse should ordinarily flow “in a certain direc-
tion”!® with a traceable flow from one tract to an-
other,'’ and nature must have played a major role in

the creation of the watercourse channel.”? Once a
watercourse has been established, it may continue
without some of the usual characteristics. Thus, when
a watercourse has been closed and the land improved
by the landowners, it does not lose its characteristics
as a watercourse by confinement to an artificial chan-
nel.’?

It has been held that a watercourse includes not
only ordinary surface waters therein but also lakes,
ponds, swamps, swales, and marshes through which
the watercourse flows.’* An Indiana appellate court
quoted with approval the following language from an
earlier Wisconsin case: “If a watercourse is lost in a
swamp or lake, it is still a watercourse if it emerges
therefrom in a well-defined channel; or if it spreads
over a meadow, and can be identified or traced as the
same stream it is still a watercourse!"'® Although this
would appear to be an appropriate classification, an
Indiana statutory section recognizes that there may be
some differences as to both private and public rights
in such waters, and it appears to exclude waters in
lakes and swamps {rom the "watercourse” classifica-
tion:

The term “watercourse” shall include both the
upstream and downstream portions ol a
watercourse which is lost in a swamp or lake, il it
emerges in a well defined channel.'®

Early Indiana cases'” held Aoodwaters — that is waters
which overflow the banks of a natural watercourse —
to be diffused surface waters. However, today such
overflowing water as follows the course of the stream
and eventually returns to the watercourse on subsi-
dence is considered water of the natural watercourse.1®

Riparian Land Indiana has never defined riparian
land except that the existence of riparian rights re-
quires such land to border on the waters of a natural
watercourse or body of water. The important question
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of geographical limits remains unanswered. Court de-
cisions [rom other states provide us with no single
definition. One line of cases uses what may be called
the "source of title” test, which limits riparian land to
land that abuts on the watercourse, is held in one
ownership, and has never been severed [rom the
stream from time of patent from the government. By
this test, an entire tract bordering on and contiguous
to the water would be riparian land, no matter how
large the tract, as long as the entire tract was patented
as a single unit. Il and when the patentee or his suc-
cessor conveyed portions of the tract not bordering on
the water to others, such land would become nonripa-
rian, and repurchase by the owner of the remaining
riparian land would not affect its nonriparian status.1?
This test does not depend on the riparian land being
situated in the watershed.2®

Another line ol cases uses what may be called the
“unity of title” test, holding that all land held in a
single title which is contiguous to the watercourse is
riparian land.2! Unlike the “source of title” test, ripa-
rian land may not only diminish in area by conveyance
of a part of the contiguous tract, but it may also ex-
pand if contiguous land is purchased by the riparian
owner. This test does not limit riparian land to land
within the watershed.

A third line of cases uses what might be referred to
as the “restricted unity of title” test. Under this test,
not only must there be unity of title, but the contigu-
ous riparian land is restricted to land within the
watershed.?? As used in relation to riparian land,
“watershed” has been defined to mean “the area
drained by the watercourse . . . the area irom which
rain would find its way into the watercourse . . . and
whose waters, once in the watercourse, low by the
land of the complaining riparian’3

Since no Indiana court has had occasion to decide
what land constitutes riparian land, there is no indica-
tion of which definition the courts will choose to fol-
low. It is arguable that legislative intent indicates a
preference for “unity of title” test. The general assem-
bly has declared that the welfare of the people of the
state requires maximum beneficial use of the state’s
surface water resources.?! This statute may well re-
quire use beyond the watershed. Certainly a test that
would have the effect of constantly reducing land on
which riparian rights may be exercised, as would be
the case under the “source of title” test, would not
promote beneficial use. Further, the general assembly,
when defining land to which riparian rights attach,
used the following language: “The owner of land con-
tiguous to or encompassing a public watercourse, .. ,"8
There is nothing in the statutory language to indicate
an intention that “contiguous” was to be restricted by
location within the watershed.
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There may be disadvantages to the broader
definition. As will be noted in the next section, Indiana
follows a reasonable use doctrine. Under this doctrine
the prescriptive period [or acquiring a right to use, re-
gardless of injury to other riparian owners, does not
commence running until the use becomes unreason-
able in the light of the rights of others. Thus, a riparian
owner is faced with the possibility ol going to great
expense in making the necessary works and im-
provements to carry the water to riparian land outside
the watershed, only to have the use declared unrea-
sonable before recovering his expense, and without
much hope of acquiring a prescriptive right to con-
tinue the use. Such a potential result could have a
limiting effect on achieving the declared policy of the
state to make beneficial use of surface water resources
“to the fullest extent2®

The Reasonable Use Doclrine

In the process of developing and refining riparian
rights two theories have emerged: the natural flow
theory and the reasonable use theory.®”

The natural flow theory, adopted by the English
courts and some American courts, allows the riparian
proprietor the absolute right to use the natural Aow of
the water to fulfill his “natural” wants and the qualified
right to use the water for “extraordinary” or “artificial™
uses, to the extent that “such uses do not sensibly or
materially alfect the natural quantity or quality of the
walter, and are made on or in connection with the use
of the riparian land."** The reasonable use theory,
adopted by a number of American courts, gives each
riparian proprietor the privilege “to make a beneficial
use of the water lor any purpose, provided such use
does not unreasonably interlere with the beneficial
uses ol others2"

Indiana has adopted a modified reascnable use pol-
icy, which essentially merges the absolute “natural
wants” priority of the natural low theory with the
“beneficial use” balancing approach of the reasonable
use theory. This policy has been further modified by
statutory declarations altering the common law bene-
ficial uses. For instance, numerous Indiana statutes list
the various uses that are deemed in {urtherance of the
state policy ol beneficial use of water resources:
domestic, municipal, agricultural (including irrigation),
industrial, commercial, recreational, power, transpor-
tation, stream pollution abatement, health, sewage di-
lution, maintenance of desirable levels of stream flow,
and flood prevention and control.™

Thus, in Indiana, a riparian’s “right to the natural
fAow of a stream, or the natural level of a lake, is lim-
ited by the rights of other riparians . . . to use [and
withdraw] the water [reasonably].”! In 1855, the Indi-



ana Supreme Court clarified this doctrine in Dilling v.
Murrgy,®® which allowed a downstream mill owner to
enjoin an upstream mill owner from obstructing the
stream and unreasonably detaining the water im-
pounded behind the dam such that plaintiff could only
operate his mill part-time, The court reasoned:

Every riparian proprietor has an equal right to the
flow of the water through his land, and no one has
a right to use it to the material injury of those
below him. He has no property in the water itsell:
but only a right to use it as it lows along. If he
diverts the stream he must return it to its natural
channel when it leaves his estate. . . . But it is not
every injury to the proprietor beiow that will
confer a right ol action, or justify an order to
remove the obstruction. . . .

The difficulty is not so much in the rule as in
the application of it; in which it is necessary to
take into consideration . . . all the attendant
circumstances; and when all these are properly
considered, il the proprietor below is materially
injured; that is, materially, when considered in
relation to the facts of the particular case, he is
entitled to redress.™

Under the reasonable use doctrine, whether a par- -

ticular use is reasonable is a question of fact™ and
each riparian’s right to use water is limited to uses
that are reasonable under the circumstances. In an
aclion against a municipal water company for wrong-
ful diversion of water from a small lake, an Indiana
appellate court stated:

The question whether the quantity which [the
upper riparian cwner] is diverting is reasonable is
not to be determined . . . by the requirements of
business, but rather by determining whether his
use is reasonable and proportionate with
reference to the quantity of water usually in the
stream or body of water, and whether the
complaining riparian owner is substantially
damaged by being deprived of his reasonable
use.?s

The party who asserts the unreasonableness ol the
upper riparian’s use has the burden ol proof.36

Because the reasonableness of the use is dependent
upon all the attendant circumstances —quantity of
water in the stream, whether a natural or artificial use,
the use which other riparians wish to make, and
whether such riparians are materiaily injured —what
may be reasonable use in one circumstance will not be
reascnable at another and vice versa.

To better describe “reasonable use” and the appli-
cation of the reascnable use doctrine in Indiana, var-
ious riparian uses will be discussed under withdrawal
uses and insiream uses,

Withdrawal Uses

Domestic Use In jurisdictions recognizing the rea-
sonable use doctrine, the courts generally recognize a
distinction between domestic and artificial uses,"” and
allow a riparian to withdraw water sulficient to satisfy
his domestic needs, even to the detriment of
downstream riparians.?® Although an 1899 Indiana Su-
preme Court case did not appear to make this distinc-
tion,*? an 1897 Indiana appellate court decision clearly
made the distinction.?® In 1963 the general assembly
recognized and gave priority to the domestic terminol-

ogy:

The owner of land contiguous to or encompass-
ing a public watercourse shall at all times have
the right to the use of water therefrom in the
quantity necessary to satisly his needs for
domestic purposes, which shall include, but not
be limited to, water [or household purposes,
drinking water for livestock, poultry and domestic
animals. The use of water for domestic purposes
shall have priority and be superior to any and all
other uses !

This statutory recognition ol domestic uses is not un-
like the law of other riparian rights jurisdictions where
courts have ruled that domestic uses include water lor
drinking,** cocking,” laundry and sanitation,* the
maintenance and sustenance of the proprietor and his
family,?* and the watering of stock and other domestic
animals.’® The distinction between domestic and ar-
tificial uses is a recognition of the need to prefer satis-
faction of natural wants over the use of water for ar-
tificial or commercial uses.

Municipal Water Courts have adopted varying terms
for domestic uses, that is, ordirary purposes and
natural needs, as opposed to exiraordinary uses.®?
Their decisions in the area of municipal water supply
and use have been fairly uniform in holding that such
use is extraordinary, not domestic, and “can only be
exercised reasonably and with regard for the rights of
other proprietors"*® Although recognizing a munici-
pality as a riparian proprietor with rights of with-
drawal for some purposes, the cases from Vulparaiso
City Water Co. v. Dickover®?® through City of Elkhart
v. Christiana Hydraulics, Inc.5° have held that munici-
palities as upper riparian owners “may not use or di-
vert water from a stream in such a way as to destroy
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or render it unavailable for use ol a lower riparian
LY |

proprietor’
In Christiana Hydraulics the court stated:

While a riparian owner may have a right to
divert and use a riparian amount of water from a
bordering stream for some purposes, a
waterworks company does not have a right as a
riparian owner to divert water from a stream in
order to make merchandise of it and distribute it
to all the residents of a city.52

Christiana Hydraulics would appear to deny the exist-
ence of a riparian right of withdrawal by a waterworks
company, including a municipal waterworks, where
such withdrawal is for the purpose of merchandising
and distributing water to the residents of the munici-
pality. Whether this was intended as an absolute de-
nial of withdrawal right in the absence of injury to
other riparian proprietors is not ciear. However, such
construction would appear to be contrary to the
state's declared policy of making heneficial use of sur-
face water resources “to the fullest extent!’"®

Where the municipality is denied the right to divert
water for purpose of merchandising and distributing,
the necessary water supply must be provided in one of
the following ways: (1) drilling of wells,5! (2) exercise
of eminent domain,3% or (3) acquisition of water from a
nearby reservoir.*8

In Valparaiso City Water Co. v. Dickovers? the munic-
ipality argued its use (withdrawal for distribution to
residents of city) was beneficial to the public, nohneg-
ligent, and therefore a proper exercise ol a riparian
right. The court appeared to give little weight to the
fact that a municipality was claiming the riparian
withdrawal right, nor did it consider the comparative
social utility of competing uses. Certainly the restric-
tive language of Christiana Hydraulics®® realfirms this
aspect of Valparaiso City Water Co. v. Dickover.

A few jurisdictions have denied the right of munici-
pal water companies to divert water for purpose of
merchandising and distributing on the ground that the
use of waler on nonriparian lands (sale to resident
nonriparian owners) violates the riparian legal doc-
trine.®¥

Agricultural Use Aside from those withdrawal uses
designated as domestic in the statute (“drinking water
for livestock, poultry and domestic animals”)é® and
those domestic uses within to purview of “purposes . ..
ordinarily incident to the use and enjoyment ol his
riparian premises,"®! other agricultural uses must be
balanced against the nondomestic reasonable needs of
lellow riparians and exercised in proportion to those
competing needs. Unreasonable uses may be enjoined.
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Although very little Indiana case law exists on the
subject of agricultural uses, the Indiana Supreme Court
commented in 1893 that every riparian owner had a
correlative right to

the reasonable use and enjoyment of the stream.
. . . He may dam it and divert it for mechanical
purposes and fish ponds if he will return it to its
channel belore leaving his premises; he may use it
for purposes of agriculture; his animals may take
water {rom it at will; he may clear away the
forests, plant crops, fertilize his field, feed his
animals in lots, and permit the storm water from
his fields and feed yards to low by natural ways
into the stream . . . even though such drainage
corrupts the walers of the stream and sends them
on to the owners of the servient estates less pure
than he received them.52

This passage indicates that a fishery may be a reason-
able agricultural use il the water is returned to the
watercourse 50 as not to constitute an unreasonable
diversion.®?

The Indiana statute classifying “drinking water for
livestock, poultry and domestic animals”%% as a
domestic use has not yet been interpreted or in any
way restricted by the Indiana courts, This breoad con-
struction of the statute leaves in doubt the issue of
whether a commercial feedlot qualifies [or an absolute
water use priority as a domestic use for watering live-
stock. An Ohio court held that the watering of three
hundred thirty-three head of livestock constituted a
domestic use and was therefore entitled to priority
over nondomestic water uses.5® However, when one
considers that a commercial riparian’s right to use
water for reasonable purposes may be limited by the
“domestic” use ol an upstream or downstream com-
mercial leedlot, this interpretation hardly seems jus-
tified.

Irrigation A considerable dispute has arisen over
the use of riparian water for irrigation purposes. Two
objections have been voiced against classification of
irrigation as a reasonable use of water: (1) irrigation is
a diverted or consumptive nondomestic use of water 56
and (2) the withdrawn water is sometimes used on
nonriparian land, thereby depriving the use of its va-
lidity under the riparian doctrine.6?

Although an 1899 Indiana Supreme Court case con-
ceptually approved water use for “agricultural pur-
poses, '8 no Indiana court has ever faced the issue of
whether irrigation is a reasonable use, However, sev-
eral Indiana statutes indicate legislative approval of
irrigation as a reasonable use. The statute giving
domestic uses priority aiso approves the impound-



ment of water for irrigation, subject to state regula-
tion.®* In addition, the statute empowering the Natural
Resources Commission of the Department of Natural
Resources to acquire land {or reservoirs sets out thir-
teen water uses that are increasing the demand for
water supply storage, and the fifth-listed use is “ag-
ricultural, including irrigation, use'7?

This language does not resolve the benefcial use is-
sue, nor does it address the problems of diversion or
nonriparian use. With irrigation becoming an increas-
ingly prevalent agricultural practice,?! there is a need
for statutory recognition of irrigation as a beneficial
riparian use and a clarification of whether the term
riparian lands includes lands beyond the watershed for
purposes of irrigation.

Industrial and Commercial Uses There appears to
be no Indiana case law in the area of industrial and
commercial uses, with the exception of the con-
troversy over municipal water supply companies. Such
companies, as earlier noted,® are usually considered
commercial users, based on their corporate structure
and the nondomestic nature of their use.”™ Two water
supply stahutes expressly mention commercial and in-
dustrial uses as being potentially beneficial.”* Indus-
trial and commercial uses are subject to the same
“reasonable use” balancing process applied to non-
domestic uses,™

Power and Energy Withdrawal Uses Generation of
power is one of the listed beneficial uses for water
supply and reservoir water supply storage.’® Power
plants generally require great guantities of water for
cooling of machinery, thereby generating excessive
quantities of heated water. Thermal pollution regula-
tions set the maximum amount of temperature fluctu-
ation from the normal seasonal temperatures in var-
ious bodies of water in Indiana.”” Thermal polluters
are allowed to divert such heated water to “holding
ponds,” which allow the water to cool and are exemp-
ted from the definition of public waters, as are all hold-
ing ponds designed to reduce pollution.7®

Because of the massive amounts of water used by a
power plant and returned to the stream, such a user
may be required to minimize its use in order to allow
for other beneficial riparian uses. It may be that in the
balancing off of the social value of competing uses the
public interest served by a municipal or regional
power plant may justify greater withdrawals when in
competition with other commercial enterprises.

Stream and Lake Modification

“A riparian owner has a common-law right to the
natural flow of the water of a stream running through

or along his land, in its accustomed channel. . . "™
Based on this common-law right, a riparian may divert
or change the channel of a stream within his own
property boundaries, il he returns the flow to its origi-
nal channel by the time it leaves his land, unless that
diversion somehow aiters the nature of the low so as
to injure another riparian. Thus, a riparian above or
below the point of diversion may seek a remedy [or
changes in the velocity, direction, or sedimentation of
stream flow, il those changes were caused by the
channel modification.8?

Although lake level regulation® might appropriately
be treated under “instream uses” it is treated herein
for two reasons: (1) establishment and enforcement of
lake levels affect withdrawal rights, and (2) such
treatment will facilitate discussion of public rights
under “instream uses."

The Indiana Legislature has seen fit to accord lakes
of ten or more acres special protection from certain
actions that would lower a lake below its legally es-
tablished level.#2 The various acts forbid the lowering
of such lake levels by means of (1) a ditch or dam,8?
(2) a ditch or drain lower than lake level and within
one hundred sixty rods of the lake 3! or (3) a ditch or
drain cutting through a line of lakes or within one
hundred and sixty rods of a lake unless an existing
dam will protect the lake levels.8® Another act forbids
lowering a twenty-or-more-acre artificial lake by more
than twelve inches below the lake’s high water mark,?8
unless the lake is an artificial lake used for municipal
water supply or electric power generation, an artificial
lake controlled by the Department of Natural Re-
sources, or one of several other specified exceptions.8?

The statute contains a procedure whereby a party
contemplating actions that could possibly lower a lake
level can request the Department of Natural Resources
to approve the project if the lake level will remain un-
changed. The Department of Natural Resources is re-
quired to conduct a thorough investigation of the ei-
fect of the project before granting approval, and must
specify any saleguards to be taken in its written ap-
proval. The statute provides for hearing and appeal,
upon the Department of Natural Resources' refusal to
approve.f?

Although there is no case law on point, these lake
level statutes may prohibit a landowner within the
lake’s watershed area from damming, impounding, or
otherwise retaining surface water run-off on his own
property, because such an action would arguably
lower the lake level.®® Although not covered by statute
or regulation, it is arguable that drilling of wells and
pumping of subterranean water in amounts sufficient
to lower the water below the established lake level
might be prohibited.

Another statute empowers the county circuit or
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superior court to entertain petitions to repair or con-
struct a lake level control structure ol some sort. Such
a petition can be filed by the Department of Natural
Resources, the county commissioners, or twenty per-
cent of the owners of land within [our hundred and
forty yards of a lake containing ten or more acres.?®
However, a written remonstrance by at least fifty-one
percent ol such landowners will be sulfficient to have
the petition dismissed.®® Il the petitioners obtain a
judgment in their lavor, project costs are apportioned
among the petitioning parties in predetermined statu-
tory fractions.®® Thus, the statute allows local land-
owners to determine the type of lake level control they
desire, while providing for state input. In addition, the
statute strives to counter the interest ol nonresident
sportsmen who would otherwise peltition [or additional
water recreation sites and improvement of existing
sites, with the rationalization that the sites would be
paid in part with public money.

Instream Uses

Coexisting Private and Public Riparian Rights
The preceding sections discussed the rights of riparian
owners to withdraw water from adjacent watercourses
and lakes for various uses. Withdrawal rights are “pri-
vate rights” arising out of ownership of land abutting
on a body of water. In general, there are no common
law public rights of withdrawal. The term public rights
in water refers to public uses of water which the law
protects in persons, regardless of whether they own
land abutting on the water.®® Unlike withdrawal uses,
both public and private rights may exist as to “in-
stream uses.’'?? Public rights may be either a
common-law right or the result of statutory enact-
ment. With the exception of the common-law public
right of navigation, most public rights in water are
statutory and quite recent.®s

Public rights are not held to be paramount to every
conflicting private riparian right*® or public activity.
Resolution of conflicting interests, as well as statutory
expansion of public rights, are influenced by the state’s
economic interests.®” While public rights may exist
only in waters denominated as "public water” by
statute?® or by common-law definition®® such rights
do not exist in all public waters. As will be discussed
later, public rights in lakes appear to be limited to
those lakes that are used by the public under the doc-
trine ol acquiescence and which meet the statutory
criteria.!®? However, to limit lakes subject to public
rights to those lakes used by acquiescence poses a
question: If a navigable stream flows into or out of a
lake not otherwise subject to public rights, does that
lake also become navigable and therefore public, or
does the lake retain its private nature until public use
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is gained by acquiescence? Indiana case law and stat-
utes have never clearly addressed this issue.l®?

The class of waters susceptible to public rights has
been substantially broadened by the Indiana General
Assembly to include artificial lakes %2 waters overlying
private lands dedicated to the public,'®® artificial
channels adjoining watercourses and public lakes,104
and rivers under the Natural, Scenic and Recreational
Rivers Act which are subject to a "water use ease-
ment."10%

Although clear-cut priorities are rare in the field of
water rights, Indiana has accorded domestic riparian
water uses an unequivocal priority over public rights
and other riparian uses.'"® Beyond this point, however,
private (riparian) uses and public uses must be bal-
anced to obtain the most “beneficial use” ol state
water resources.!”” To a degree the general assembly
has already provided a balancing of rights in certain
lakes through the lake level statutes.'®® Established
levels will tend to promote navigation, protect fish and
wildlife, and encourage recreation, while protecting
riparian owners on the lake from drastic fiuctuations
of lake levels on the shoreline.

The principal private rights, public rights, and in-
stream use issues will be discussed under two major
headings: navigation and navigability, and recreational
uses.

Navigation and Navigability A judicial ruling on a
watercourse's navigability alfects the state’s jurisdic-
tion over that water, the right to erect obstructions,
rights contingent on bed ownership, and various rec-
reational uses associated with public water rights.

The issue of varicus watercourses’ navigability has
been extensively litigated, more so in the 1800s than
in recent times, when the legislature has become the
leading force in public water rights.

in 1833, the Indiana Supreme Court first considered
the issue of navigability. In Cox v. State,'%" defendant
was prosecuted by the state for maintaining a mill dam
across the White River which compietely blocked
navigation. The court upheld the state’s right to com-
pel removal ol such an obstruction, based on concur-
rent state and federal jurisdiction over "navigable
waters,” as mandated by the Northwest Ordinance, in
the form re-enacted by Congress.!1°

The ordinance originally declared that

the navigable waters leading into the Mississippi
and the St. Lawrence, and the carrying places
between the same, shall be common highways,
and forever free, as well to the inhabitants of said
territory as to the citizens of the United States,
and of those ol any other states that may be
admitted into the confederacy, without any tax,
impost, or duty therefor.11!



The Cox court construed this language to mean that
the state was prohibited from “converting [the
streams] to any other use than public highways, and
from cbstructing them with any artificial obstruction,
and from levying any tax, impost, or duty on any of
those citizens who may navigate them."112

The court also relied on the common-law protection
of navigable waters from physical obstructions, but
avoided deciding the issue of bed ownership because
ol the state’s power to remove nuisances and obstruc-
tions from navigable waters, regardless of whether the
bed is publicly or privately owned.

An 1851 case cited the Northwest Ordinance,112 but
neglected to mention the fact that Congress had
adopted the ordinance as federal law, thereby making
it appear that the court was drawing on legislation
enacted before the Constitution. As explained by the
same court three years later in Depew v. Board of
Trusteas, 111 the Northwest Ordinance was enacted in
July 1787, prior to the framing of the United States
Constituticn in September 1787, Because the Constitu-
tion took effect after the passage of the ordinance, it
superseded the ordinance with respect to the various
"states™ of the Northwest Territory as they achieved
statehood. However, the United States Supreme Court
subsequently ruled that Congress had since recog-
nized and readopted the provision of the ordinance
governing navigable streams.!!s

Depew was the first Indiana case that delineated two
classes ol nontidal, navigable streams:

One of these classes is only navigable for certain
kinds of cralt, certain distances within the state,
and is not visited by vessels coming from and
going to, by continuous voyages, navigable waters
ol other states. . . . These streams are highways
for trade and commerce within the state. The
other class of navigable streams is composed of
those which are navigable, in fact, for vessels
coming out of, and returning into, by continuous
voyages, the navigable waters of other states.118

The state has exclusive jurisdiction over the first class
and may authorize obstructions for the public good,
such as dams, bridges, and mills. The state and federal
governments have concurrent jurisdiction over the
second class, subject to preemption by Congress's
exercise of its power to regulate interstate com-
merce,''” as exercised by its reenactment of the
Northwest Ordinance navigability provision,!18

Based on the lack of interstate traffic on the stream
in question, the Depew court held that the stream be-
longed to the first class of navigable rivers and that the
public interest was better served by the *“artificial
highway™ or canal.!'® The court remarked that state

policy did not favor enlarging the [ederally navigable
class of streams, because by increasing the latter
class, the state decreased both its power over state
water and its ability to construct bridges, railroads,
canals, and other potential obstructions.12@

The Depew holding probably reflected the growing
concern of the day regarding state control ol Indiana
allairs and the need to encourage development of the
Indiana economy.'?! Read in context, the language of
the opinion shows a strong bias in favor of the state’s
newly constructed canal system, a top priority in the
mid-1800s.122

In Neaderhiouser v. Siate,2? the court had occasion
to apply the Depew classification of navigable waters,
In a public nuisance —criminal prosecution of a mill
owner on the Wabash — the court held that that por-
tion of the Wabash was not federally navigable and
was used only by small local beats.!24 Because the mill
owner's predecessor had built the mill dam under
state authorization, the court heid that such a dam
was indeed a legitimate exercise ol exclusive state
control in the public interest.12s

Although the Neaderfiouser court mentioned the
readopted version of the navigability provision of the
Nerthwest Ordinance, it did not rely on it for prec-
edential value. During the 1840s and 1850s, judicial
favor shifted to the view that the reenacted ordinance
“was not intended to be operative alter a region at-
tained statehood.”’28 Reliance, in turn, shifted to the
common-law and statutory provisions.

The Indiana Supreme Court passed midway into the
twentieth century before it was once again confronted
with a navigability issue. In State v. Kivett, 127 a 1950
case, the state brought an action seeking an injunction
against a commercial riparian lor the removal of sand,
gravel, and minerals from the bed of the White River in
Morgan County.

In the decade after Neaderhouser and belore Kivett,
the United States Supreme Court had finally decided
several leading cases on navigability in the federal
context, the following of which were relied on by the
Kipett court. In 1870, the Court formulated its classic
definition of navigable waters in The Daniel Ball:128

Those rivers must be regarded as public navigable
rivers in law which are navigable in fact. And they
are navigable in fact when they are used, or are
susceptible of being used, in their ordinary
condition, as highways lor commerce, over which
trade and travel are or may be conducted in the
customary modes of trade and travel on water.
And they constitute navigable waters of the
United States within the meaning of the acts of
Congress, in contradistinction [rom the navigable
waters of the States, when they form in their
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ordinary condition by themselves, or by uniting
with other waters, a continued highway over
which commerce is or may be carried on with
other States or foreign countries in the customary
modes in which such commerce is conducted by
water.129

This ruling is essentially congruent with the Depew
rationale, which gave rise to two classes of navigable
streams: those streams involved in interstate com-
merce {or otherwise subject to congressional regula-
tion thereof), and those streams supporting intrastate
commerce which are only subject to the state's exclu-
sive jurisdiction and exercise ol powers.10

Four years later the Court elaborated on The Daniel
Ball defnition in The Montello:131

The true test of the navigability of a stream does
not depend on the mode by which commerce is,
or may be, conducted, nor the difficulties
attending navigation. If this were so, the public
would be deprived of the use ol many of the large
rivers of the country over which rafts of lumber of
great value are constantly taken to market.

It would be a narrow rule to hold that in this
country, unless a river was capable of being
navigated by steam or sail vessels, it could not be
treated as a public highway. The capability of use
by the public for purposes of transportation and
commerce affords the true criterion of the
navigability of a river, rather than the extent and
manner of that use. If it be capable in ils natural
state of being used for purpose ol commerce, no
matter in what mode the commerce may be
conducted, it is navigable in fact, and becomes in
law a public river or highway.12

In United States v. Utah,'® the Court held that the
issue of navigability was to be resolved with reference
to the navigability of the specific waters on the date
the governing state attained statehood. This 1931 rul-
ing put an end to the various judicial theories concern-
ing the Northwest Ordinance and its reenactment,

With this barrage of high court precedent, the In-
diana Supreme Court tackled the navigability issue in
Kivert noting that the test for the stream’s navigation
was

whether or not [the stream] was available and was
susceptible for navigation according to the
general rules of river transportation at the time
Indiana was admitted to the Union {1816]. it does
not depend on whether it is now navigable. . . .
The true test seems to be the capacity of the
stream, rather than the manner or extent of use.
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And the mere fact that the presence of sandbars
or driftwood or stone, or other objects, which at
times renders the stream unfit for transportation,
does not destroy its actual capacity and
susceptibility for that use.!®4

The court reviewed extensive evidence of interstate
commercial navigation on the White River in Morgan
County as far back as 1821,135 and held that portion of
the river to be navigable in the federal sense.!#6

The court also relused to adopt defendant's argu-
ment that since Morgan County and Indianapolis were
first settled several years alter the year of statehood,
there could not have been any navigation on the White
River in 1816. The court stated that “this was not ma-
terial in the decision of this case, for the use of the
river a lew years later was sufficient to show its
sufficiency and availability in 1816197

Bed Qwnership The primary issue in Kivelt was own-
ership of the river bed from which the delendant was
removing materials.138 In United States v. Holt State
Bank, '™ the United States Supreme Court held that

lands underlying navigable waters within a state
belong to the state in its sovereign capacity and
may be used and disposed of as it may elect,
subject to the paramount power of Congress to
contrel such waters for the purposes of navigation
in commerce among the states and with f{oreign
nations. . . . 140

Thus, according to Kiveit, if the stream was navigable
as of the date of statehood, then title to the bed of the
river passed [rom the Northwest Territory to the State
of Indiana, and could not be conveyed incident to the
adjoining riparian property without a iegislative act.!4
If the river were not navigable in 1816, then title to the
river bed would have passed with the adjoining ripar-
ians’ titles, to the thread of the river. By holding that
specific portion of the White River to be navigabie, the
court ruled that the bed title was held by the state and
therefore disallowed defendant’s alleged riparian right
to remove minerals therefrom,!42

The court also noted that “since the effect upon the
title to [the river bed] is the resuit of {ederal action in
admitting a state to the Union, the question, whether
the waters within the State under which the lands lie
are navigable or non-navigable, is a {ederal” question
and is “determined according to the law and usages
recognized and applied in the federal courts, even
though, as in the present case, the waters are not ca-
pable of use for navigation in interstate or foreign
commerce."143

Although Indiana ownership along the Ohio River



extends to the low-water mark by virtue of the estab-
lished state boundary,'4 federal cases have consis-
tently held that the appropriate line of demarcation (in
absence of a contrary state boundary) is the high-
water mark,'45 and Kivett declared that lederal law
must be applied to such issues, 148

As noted in Kivett, if a watercourse is nonnavigable,
bed ownership generally lies with the adjoining ripa-
rians to the center or thread of the stream or chan-
nel.#7 Title to the bed is not affected by avuision, the
sudden and rapid change of a watercourse channel.
After an avulsion, the contiguous owners continue to
own to the center of the abandoned channel, However,
if the stream shifts its channel by means ol a gradual
and imperceptible deposit of sediment, a process
known as accretion, the center or thread of the stream
remains the boundary line of adjoining riparians. !+

Ownership of lake beds relies on diflerent methods
of delineating property lines. At common law, lake
owners take title to the bed roughly in proportion to
their shoreline footage. The method of dividing the
bed depends on the shape of the lake. If the lake is
elongated and narrow, the lines are drawn perpendicu-
lar to the median line ol the lake, in a manner similar
to the division oi a nonnavigable stream bed. If the
lake shape is rounded, lines are drawn to form pro-
portional pie-shaped wedges, but if the shape is so ir-
regular as to prevent the above methods, portions are
divided in proportion to shore frontage. 149

The general assembly has never specified when the
state holds title to lake beds. The state can obtain title
to a bed by the exercise of eminent domain in reser-
voir condemnation proceedings and simnilar actions. 150
However, mere acquiescence to public use by private
lake owners does not disturb their title to the bed, as
specified by the general assembly in the preamble to
the lake level statutes. Some clarification is needed as
to whether the “navigability” of a lake, that is, the low
of a navigable watercourse into or out of the lake,
serves to vest bed title in the state. A 1934 Indiana
Supreme Court case implied that private bed own-
ership of a lake was predicated on the lake's non-
navigability, but never expressly stated its reasoning
or precedent.!3!

Bed ownership of any body of walter gives a private
owner the following rights: to remove materials from
the bed, to exclude the public from use of the overly-
ing waters,'>? and to cut and remove ice.’5* If the state
owns the bed, it has the duty to regulate and apportion
the above rights for the public good.

The Kivett court sustained the slate's assertion of
jurisdiction over and title to the river bed lands in
question, This ruling supported a statute (already in
existence) that gives the Department of Natural Re-
sources power “to issue permits to any person, firm or

corporation to take coal, sand, gravel, stone, gas, oil or
other mineral or substance from or under the bed of
any of the navigable waters of the state”'%! Moreover,
these permits are exempted from the provisions of the
lake level statute prohibiting lake shoreline enroach-
ment or excavation without Department of Natural Re-
sources approval.'®® However, the mineral removal
permit system is probably superseded, with respect to
petroleum, by a separate, later act providing for petro-
leum exploration on state property. This construction
turns on the later act's definition of “public lands”:
“Lands and areas belonging to, or subsequently ac-
quired by the state or any of its institutions, including
lands of every kind and nature15% Based on Kivett,
this definition would include the beds of navigable riv-
ers.

In a 1918 case, the state obtained an injunction
against an Illinois corporation’s removal ol sand (rom
the state's bed under Lake Michigan. The court stated
that the state lake bed land was held ir frust for the
benefit of the state citizens.'3? This appellate court
mention of the “public trust" with regard to water
rights has never been adopted by the Indiana Supreme
Court.158

The owner of a lake or stream bed also has the right
to cut and remove ice from the surface of the lake.!'s®
This right is usually considered an instream use,
rather than a withdrawal use, because it [alls within
uses that are contingent on bed ownership, not within
the domestic-commercial priorities familiar to with-
drawal uses. The public has joint rights to cut ice from
lakes to which the state owns the bed.'5® However,
since the advent of the electric refrigerator, this right
has decreased considerably in importance.

Public and Private Rights to Obsiruct Navigable
Watercourses As set out in Depew,'s! the two classes
of navigable watercourses are (1) the waters navigable
by interstate and [oreign commerce, which are subject
to state jurisdiction, except when preempted by fed-
eral control; and (2) the waters available for naviga-
tion on the intrastate level, subject to exclusive state
jurisdiction.

With regard to the {ormer class, neither a state nor a
private party may obstruct such a watercourse, be-
cause of the pervasive nature of the federal interest in
interstate commerce. It would seem that the [ederal
government could obstruct such a watercourse if it de-
termined such an cobstruction to be of sufficient public
benefit so as to justify impeding interstate commerce.

In 1854, in Board of Commissioners v. Pidge,'®? the
court refused to award a shipowner damages from a
bridge which allegedly obstructed the channel. The
state had previously authorized the construction of a
Iock and dam to ease navigation around rapids on the
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5t. Joseph River, a federally navigable stream by virtue
of its Indiana-Michigan tralfic.!6% The state sub-
sequently erected a bridge to clear the new channel
formed by the dam and lock. However, when the dam
broke, the bridge partially obstructed the only pass-
able channel. Noting that the bridge was not a nui-
sance when it was built, the court reasoned that al-
though the state cannot obstruct a federally navigable
stream, it can improve navigation by erecting works
that do not otherwise injure navigation.1®4 The court
refused to level blame for the obstruction, noting in-
stead that the demise of the dam had caused shift of
the channel and mentioning God, nature, and the
dam-builders as possible parties sharing the blame.

In 1856, in Porter v. Allen,'%% the court held that a
riparian businessman had the right to remove a “snag”
obstructing the Ohio River, but that when he hauled
the offending drilt material to the nearest sandbar,
such that a boat passed over and wrecked upon the
snag when the flow rose that night, he was liable for a
breach of duty to exercise ordinary care.!s8 The court
rejected the defense that the boat had not been in the
channel of the river, and ruled that boats should be
able to safely run anywhere in a navigable river, not in
just the channel.16?

This case may at first glance seem to conflict with
Pidge, until one distinguishes Porter and Pidge on the
basis of both the party causing the obstruction and the
cause of action. Pidge involved a state-authorized lock
and dam, a state-constructed bridge, and a claim ol
nuisance against the state. Porter dealt with a natural
obstruction and negligent interference by a private
party. The Pidge court allowed the state to reasonably
obstruct all but the legal, federally navigable channel,
while the Porter court prohibited private interference
with any portion of a federally navigable stream.

With regard to the intrastate navigable class of riv-
ers, ejther state projects or state authorized projects
may obstruct such a watercourse if the state first de-
termines the obstruction to be in the public interest. In
Neaderhouser v. State, the legislative authorization of
defendant’s dam was held to be a complete defense to
a prosecution for nuisance, where the dam was up-
stream of the federally navigable portion of the
stream.'%® In Witliams v. Beardsley, a pre-Depew case,
the court allowed the partiai obstruction of a naviga-
ble stream by a privately built bridge, where the bridge
served the greater public good and could be navigated
around with a greater exercise of boating skill.16°
Lastly, in Depew v. Board of Trustees, the court gave a
state canal aqueduct priority over the navigation of an
intrastate stream, based on the greater public good.17®

Several state statutes allow municipalities to utilize
eminent domain and to erect structures so as to im-
prove a harbor, channel, or watercourse.!'” Another
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statute allows private and public riparians to construct
dams and obstructions across public watercourses lor
legitimate riparian uses, including irrigation, after first
obtaining approval from the Department of Natural
Resources.!”? Flood control and water supply dams
will be discussed in a later section.1?3

Statutes Affecting Navigability Aside {rom the
common-law provisions, a stream may also be de-
clared navigable under state law by the county com-
missioners, upon petition by at least twenty-four prop-
erty owners in the county, “residing in the vicinity of
the stream.”!74 Although the statute provides no
criteria by which to ascertain navigability, if the
commissioners examine the stream and find it to be
navigable,1™ the stream is then subject to restrictions
on piers, wharves, and docks;!"® to penalties on and
provisions for removing obstructions;'?’” and to an
exemption for already erected, unabandoned mills,
dams, bridges, aqueducts, viaducts, and machinery on
the stream.178

A separate statute has declared the Kankakee River
to be navigable within the boundaries of Indiana for
purpose of exercising Indiana police powers,17?

The enabling statute of the Department of Natural
Resources gives the department "general charge of the
navigable waters of the state,” including the regulation
of fishing and hunting activities within five hundred
yards of such a body ol water,8% as well as boat re-
gistration'#! and safely rules.'62

Recreation In comparison to other water uses, "use
- - . for recreational purposes is a minimum consump-
tive use”81 The Indiana General Assembly has de-
clared a broad public policy favoring a “vested [pub-
lic) right in the preservation, protection and enjoy-
ment of public fresh water lakes!#4 The enumerated
statutory recreational uses include boating, swimming,
fishing, and “any purpose for which said lakes are or-
dinarily used and adopted."'85 Similar statutory pro-
tection of watercourses has been adopted in the natu-
ral, scenic, and recreational watercourses statute,
which empowers the Department of Natural Resources
to designate certain “rivers of unusual natural, scenic
or recreational significance [to] be set aside and
preserved for the benefit of present and {uture genera-
tions before they have been destroyed.”188 The statute
also recognizes the public interest in maintaining
“close contact with such natural, scenic and recre-
ational rivers” in order “to benefit [rom the scientific,
aesthetic, cultural, recreational, scenic, and spiritual
values [these rivers] possess.”!87 The Department of
Natural Resources may designate such rivers as natu-
ral, scenic, or recreational,’®® and therealter acquire
sufficient title and easements to guarantee protection



of the designated river.28 The statute provides the fol-
lowing definitions:

(c) The term *“natural river" shall mean any
river which, free of impoundments, is generally
unpolluted, undeveloped, and unaccessible.

(d) The term “scenic river” shall mean any
river which is free of impoundments, accessible in
several places, and with minimal pollution and
shore line developments.

(e) The term “recreational river” shall mean
any river which does not contain those
characteristics necessary to qualify as a natural or
scenic river, but which still maintains scenic or
recreational characterisitcs of unusual and
significant value.'¥¢

In preserving the inherent value of such rivers, the
state is empowered to obtain the following types of
easements: (1) water use easement “granting of the
right of the general public to travel along or across all
water portions of the river''?! (2) scenic easement
granting “protection of adjacent land in its present
state to preserve ilts natural or scenic characteris-
tics,"192 (3) land use easement granting “the right of
the general public to use the adjacent lands,”9% and
(4) “conservation easement,"124

The protection of watercourses under the scenic
watercourse statute resembles the protection of lake
resources under the lake level statute,’®® in that both
lake level and scenic watercourse statutes seek to
preserve and maintain the water resources of the state
for the benefit of the public and its recreational uses.
However, the former statute concentrates on environ-
mental and aesthetic concerns, while the latter stat-
utes primarily control ditches, dams, drains, and exca-
vations which would lower a lake below its established
level.

The lake level statutes declare public recreational
use rights (fishing, boating, swimming, and other ac-
tivities) in all “public fresh water lakes"!?® —“lakes
which have been used by the public with the acquies-
cence of any or all riparian owners!"'#? This concept of
acquiescence has never been defined or dealt with in
detail by the Indiana courts. Although Sanders v. De-
Rose,19% a 1943 Indiana Supreme Court case, held that
each owner abutting a nonnavigable lake had the ex-
clusive right to enjoin public use of the waters overly-
ing his portion of the lake bed, % the subsequent
statutory enactment ol the lake level statutes has re-
sulted in the following ambiguous language: "acquies-
cence of any or all riparian owners!'200 Although one
commentator has concluded that the acquiescence of
any one lake owner to a substantial public use is
sufficient to trigger a public right to use such wa-

ters,2%! no authority is available to support this view.
Furthermore, this interpretation leaves two questions
unanswered: (1) How much and what nature ol public
use is sulficient to establish acquiescence? (2) Il only
one owner's acquiescence is sulficient to open up an
entire lake to public use, by what means can other
lake owners prevent the establishment of public rights,
especially if the right to exclude others {from an in-
stream use of the water is dependent on ownership of
the bed underlying the water?

In Sanders v. DeRose, plaintiff and another party
owned the land surrounding a twenty-acre nonnavig-
able lake which was not connected to any public
waters. Plaintiff owned a boat livery and charged the
public to boat and fish on his portion of the lake. De-
fendant entered upon plaintifl’s portion ol the lake,
claiming that the public had a right to fish and boat on
the entire lake and encouraging the public to use the
lake accordingly. The court held that plaintiff had the
right to enjoin public use of the portion of the lake
overlying his land. Reasoning that “the right to fish fol-
lows the title to the soil,” the court applied the com-
mon law in holding that “where . . . the portion of the
several owners of the bed of |an inland nonnavigable]
lake may be determined by congressional survey, each
owmner has the right to the free and unmolested use
and control ol his portion ol the lake bed and water
thereon for boating and fishing."2'2

Although Sanders did not specifically address the is-
sue, an extension of the ruling would imply that public
fishing rights exist in navigable waters if the state
owns the bed of navigable lakes. Sanders also did not
rule on public recreational uses other than fishing and
boating. Ol course, the broad legislative policy in lavor
of varied recreational uses would encourage extension
ol the Sanders rule to a wide variety ol recreational
uses, 203

In the only other case in this area, the appellate
court held that the public had no right to fish or
otherwise use an artificial lake which was created by
an amusement park from a nonnavigable stream.204

Special Areas Of State Regulation

Fish and Wildlife Protection The Bureau of Land,
Forest and Wildlife Resources in the Department of
Natural Resources®® has responsibility for

the protection, reproduction, care, management,
survival and regulation of wild animal populations
regardiess of whether they are present on public
or private properties of this state and organize and
pursue a program of research and management of
wild animals that will serve the best interests of
the resources and the people of the state of
Indiana.2%s
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The statutory and regulatory provisions of the Fish
and Wildlife Act govern waters beyond the scope of
public recreational rights. The most extensive control
exists in the statewide protection of nongame and
endangered species, regardless of where the violation
occurs.27 Regulation of species allowed to be cap-
tured or caught generally extends to all but the own-
er’s lands, and fish licenses are required "when fishing
in waters containing state-owned fish, waters of this
state or boundary waters of this state."2®® This in-
cludes all lakes and watercourses except “private
waters,” that is, “waters wholly on the land of an indi-
vidual or individuals which are not connected with
public waters and which will not allow the ingress of
fish into such private waters'20% The statutes govern-
ing unlawful fish stocking and unlawlful fishing
methods and devices govern the same waters in which
fishing licenses are required.

Other provisions restrict chemical treatment of
aquatic vegetation,?? fishing near a dam,*!! ice fishing
holes and shanties,?!? and the necessity of “fish lad-
ders” around certain dams.2!?

The Enforcement Division of the Department of Nat-
ural Resources has the responsibility to detect and
prevent violation of department statutes and regula-
tions. The division's conservation officers have all the
powers of local law enforcement officers, but only in
furtherance of Department of Natural Resources mat-
ters2i

The Stream Pollution Control Board has jurisdiction
overlapping that of the Department of Natural Re-
sources in the prevention of pollution which destroys
“any fish life or any beneficial animal or vegetable life”
or injuriously affects “the growth or propagation
thereol.213

Pollution and Waste Disposal The [ederal, state, and
local pollution and waste disposal standards apply to
all parties discharging into public waters, not just
riparian owners.

Thermal Pollution?'S Any party discharging large
quantities of heated water back into the watercourse
or lake may be subject to the thermal pollution regu-
lations. These regulations set the maximum allowable
temperature Auctuations in certain bodies of water,
based on the tolerance of existing fish life.217 The
usual means of cooling such water is to channel the
heated discharge into “holding ponds” until the water
has cooled to a suitable temperature.2!8

Chemical Pollution Any party discharging chemical
pollutants into bodies of water may be subject to the
water quality standards enforced by the Indiana
Stream Poliution Control Board under the supervision
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of the Indiana Environmental Management Board, both
of which function within the State Board of Health.
These state agencies are responsible {or enforcing
both state and federal water quality standards in In-
diana, based on the federal Environmental Protection
Agency's approval of the Indiana statutory enforce-
ment scheme 219

The regulations specify water quality standards ap-
plicable to every body of water in Indiana (except pri-
vately owned ponds), depending on the type of use,
such as: whole or partial body contact recrealion,
warm or cold water fish maintenance, public or indus-
trial water supply, or agricultural purposes. For each
type of water use, the regulation specifies a variety of
criteria: pH and temperature ranges, taste and order,
toxicity, dissolved solid and oxygen concentrations,
and contamination limitations on bacterial, chemical,
and radioactive substances.22? These standards do not
apply to the dispersion area of each user's stream dis-
charge. However, the "mixing zone" in the stream
must be [ree ol substances that are putrescent, un-
sightly, harmlul, or toxic, or which constitute a nui-
sance.??!

Parties wishing to drain cyanide-type compounds, 222
phosphorus-containing detergents,??? and polychlori-
nated biphenyls (PCB's)??4 into sewer systems and
watercourses must first obtain agency approval. Strip
mine owners must dispose of or cover their mining
refuse so as to minimize acid mine drainage into state
waters,?2% and spills of oil and other hazardous sub-
stances must be contained, reported, and thoroughly
cleaned up.?2¢ The Stream Pollution Control Board
enforces these standards by means of a complex per-
mit system, hearings, and court actipns.227

Because pollution violations often cause fish and
wildlife kills, the Department of Natural Resources and
the Stream Pollution Control Board work together to
prosecute polluters. Violation of a department regula-
tion ceould bring misdemeanor charges, a civil action
for damages sustained from the fish kill, and even a
sujt in equity to enjoin [urther pollution. The Depart-
ment of Natural Resources fish kill figures may also be
incorporated into the Stream Poliution Control Board's
complaint.

Municipat Sewage Disposal Probably the most infa-
mous case in Indiana water use was dectded in 1899
by the Indiana Supreme Court. In City of Valparaiso v.
Hagen,?®® nineteen downstream riparians brought a
nuisance suit against the city, seeking to enjoin the
dumping of sewage which was ruining their lands. The
court lramed the issue in these words:

May a municipality, acting in conformity with
statutes, skilfully and without negligence or



malice, pursuing the only natural and reasonably
possible line of drainage, be enjoined from
discharging its sewage into a natural watercourse
and thereby polluting its waters to the injury of
the lower riparian owners?22¥

This conveniently framed issue allowed the court to
deny the injunction, based on sovereign immunity and
the technological void of alternative means of sewage
purification and disposal.?'® The opinion seemed to
imply that the city had a right to pollute, even to the
great detriment of downstream riparians.

Fortunately, thirteen years later, in Penn American
Glass Co. v. Schwinn,® the same court commented
that the exception allowing cities to make “avail of
streams for sewerage without liability . . . grew up from
a supposed necessity, but the same reasons which
seemed to be grounds for the exception to the rule in
regard to pollution ol streams by cities are the very
ones which must sooner or later reverse it."232 Al-
though technically not reversing Hagen, the Penn
court neted that Hagen was “based on unsound prem-
ises"233 The Penn court was very carelul to distinguish
“between obstructing a natural stream and befouling
its waters,’ as opposed to “the detention and tempo-
rary diversion to ordinary use™ of riparian waters 234

Although Hagen has never expressly been overruled,
the passage of stream pollution legislation in the
1960s and 1970s has had the ellect of reversal.®3

State statutes now regulate most facels ol waste
disposal, with joint regulatory responsibility being
shared by the State Board of Health, the Stream Pollu-
tion Control Board, and the Department of Natural Re-
sources. All three agencies must approve any sewage
disposal facilities of housing developments greater
than five lots, if the development is “an integral part of
any change in shore line” of a public lake.2*® Any ap-
plicant with plans to construct a channel to a river or
streamn must first obtain approval from all three agen-
cies, 2?7

The operators of all waste water treatment control
plants and water supply systems must be certified as
to their competency by the Environmental Manage-
ment Board. All such plants must be run by certified
operators.z*® Municipal sewage treatment plants must
also obtain approval from the Public Service Commis-
sion.2®? Any private entity seeking to connect a private
drain to an already approved drain must first obtain
approval from the Stream Pollution Control Board and
the applicable local agency, if the private drain serves
more than two family residences.240

Interstate transport of sewage requires approval by
the general assembiy and the county commissioners of
the affected counties.2?!

Operating sewage disposal facilities are often sub-

ject to concurrent, stringent regulation by any or all of
the above mentioned state agencies as well as local
agencies.?*? Because of the high cost of constructing
new municipal waste treatment plants, EPA-approved
[acilities will receive seventy-five percent federal fund-
ing.2+

Sewage overflows or spills into watercourses that
violate pollution standards may be subject to prose-
cution by the Environmental Management Board, the
Stream Pollution Control Board, and the Department of
Natural Resources 24

Water Power and Energy

As noted previously, water use for generation of
power is one of the approved statutory “beneficial
uses” of water.245 The Natural Resources Commission
is in charge of recommending and investigating the
best allocations of state resources, including “the de-
partment ol water power.”248 The Department of Natu-
ral Resources also has the power to acquire property
for constructing reservoirs in order to generate hyd-
roelectric power.24? The “Reservoir Coordinating
Committee” oversees the planning and development of
state reservoirs.24®

Such reservoirs are exempt from the lake level
statute governing artificial lakes of twenty acres or
more. Thus, the water level of a power-generating res-
ervoir can dip more than twelve inches below the
dam's high water mark.2%®

The Natural Resources Commission has “jurisdic-
tion and supervision over the state of the maintenance
and repair of dams, levees, dikes, loodwalls and ap-
purtenant works in, on or along the rivers, streams and
lakes of the state’" Although the owners of such struc-
tures must bear the cost of repair, the commission has
the right to inspect and take necessary emergency
measures; a related section absolves the commission
from any liability in connection with such structures.
The commission also has the power to contract to sell
quantities of reservoir water, either by release [rom
the reservoir impoundment or by direct withdrawal
from the reservoir. Funds rom such sales are recycled
back into reservoir maintenance and acquisition.250

These provisions are closely related to the fiood
control statute, both of which fall within the supervi-
sion ol the Natural Resources Commission.

Flood Water Defined and Classified

Flood water from a natural watercourse has been
defined as “overflow water [which] follows the course
of the stream to its outlet or . . . returns to the channel

, 251 |f Apod water does not “ . . . become separated
[rom the main stream so as to prevent its return,” it
does not lose its character as part of the watercourse,

111



and the rules applicable to watercourses apply to it.252
If, however, flood water leaves “its ordinary channel,
and spreads out over adjacent lands, running in diifer-
ent directions or settling in pools and #ats,"25% it be-
comes diffused surface water and the rules of surface
water will apply.

Case Law Although early Indiana cases addressing
the problem of flood water appeared not to make the
distinction between Aood water and diflused surface
waler,?® several later Indiana cases involving the
construction of railroads near watercourses clearly
made the distinction.?5% The courts consistently held
that high water from a watercourse which lollowed the
course of the stream or returned to the stream was
flood water. They found the railroads liable for the di-
version of that water onto another’s land.

The later cases, however, found the classification of
walter as diffused surface water or as flood water to be
determinative of liability. The oniy thing made clear
from the court's most recent approach to the flood
water problem is that the burden is on the one claim-
ing interlerence with the flood channel to produce evi-
dence that the obstruction altered the course of the
stream during flooding thereby damaging him.25¢

Statutory Law Insofar as flood water remains in or re-
turns to a watercourse and does not become diffused
surface water, it keeps its public character and is sub-
ject to such regulation as may become necessary. Al-
though a detailed examination of all the statutory
enactments pertaining to flood control is beyond the
scope of this survey, a brief summary of the high
points will demonstrate that the Indiana General As-
sembly has developed complex statutory schemes for
preventing and controlling floods. In 1965, the powers
and duties of the Flood Control and Water Resources
Commission and the Department of Conservation were
abolished, and their powers and duties were transfer-
red to the newly created Department of Natural Re-
sources.”*” The department has the power to investi-
gate, compile and disseminate information and make
recommendations concerning flood prevention.
Further, the department has the overriding responsi-
bility for coordinating, acquiring, and inspecting flood
control and stream modification projects in Indiana
and a duty to “encourage . . . local initiative and effort
in providing flood control and the development of
water resources.>®® In addition, the department has
administrative control over the Flood Control Revolv-
ing Fund which makes loans to municipalities®s® for
the purpose of flood control or prevention il approved
by the department and the State Finance Board.260
The Indiana Flood Control Act?®! was passed to
minimize both the loss of life and damage to property
which are caused by floods. The act recognizes that
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watercourses of rivers and streams should be regu-
lated so as to minimize the extent of floods. It further
recognizes that a comprehensive program for flood
control should include provisions for the accumula-
tion and preservation of the state’s water resources.262

The general assembly has developed a complex
statutory scheme for the construction and mainte-
nance of levees for the purpose of controlling loodwa”
ter.268% Levee districts may be created with boards
endowed with broad powers to construct and maintain
levees.?®? In addition, major levee projects may he
constructed by the United States Army Corps ol
Engineers il local units agree to provide rights-of-way
and maintenance for the completed projects.2%5

Several Indiana cities have their own flood control
commissions,?¢ which are subject to close supervi-
sion by the Department of Natural Resources.?5? In
addition, a procedure is provided by statute for the
creation of conservancy districts to deal with “serious
problems of water management.”2%8 The statute lists
numercus reasons for their creation, the first of which
is flood prevention and control.26° The districts have
the power ol bonding, taxing, exercising eminent do-
main, and operating and maintaining the works that
may be constructed. Furthermore, a district may as-
surne responsibility for and assure local operation and
maintenance of federal projects constructed under the
directives of the Watershed and Flood Prevention Act,
and in cooperation with the Soil Conservation Service
of the United States Department of Agriculture.27@
Though the districts are subject to the supervision of
state agencies, it has been suggested that the Conser-
vancy District Act may delegate too much control over
the state’s water resources to a local district.2™

Acquisition of Water Rights by
Prescription

In Indiana, rights to use water may be acquired by
prescription if the use is adverse, continuous, uninter-
rupted, exclusive, and under a claim of right for the
prescriptive period.272 Acquisition of rights by
prescription is based on the theory that a continuous
user should eventually gain an interest against a ripar-
ian who fails to object to the use. The uses that may
be acquired by prescription include (among others)
the right to use water for recreational or agricultural
purposes, the right to drain water onto the land of
another, the right to divert water away from the land
of another, the right to maintain dams, and other
rights.

The Prescriptive Period By statute in Indiana the time
required to acquire an easement by prescription is
twenty years. Section 32-5-1-1 of the Indiana Code
reads:



The right of way, air, light, or other easement,
from, in, upon, or over, the land of another, shall
not be acquired by adverse use, unless such use
shall have been continuously uninterrupted lor
twenty (20) years.

The prescriptive period begins to run at the moment
the adverse use begins even if no actual damage is
caused to a riparian owner.2™ Thus, if a riparian
owner (or a nonriparian owner) withdraws water [or
use on nonriparian land, presumably the prescriptive
peried would commence to run. On the other hand, if
a riparian withdraws water for use on riparian land the
prescriptive period would not commence until such
time as that use might become unreasonable in regard
to fellow riparians.

Prescriptive Rights in Public Water Although Indiana
courts have not specifically addressed the problem of
whether an individual may acquire prescriptive rights
in public water, the Indiana Supreme Court has held
that “an easement cannaot be acquired by prescription
against the government.”?* It seems likely that in a
case involving acquisition of prescriptive rights in
public water, the courts in Indiana would find this
holding applicable and deny such rights.

Case Law Although prescriptive rights in water may
take many forms, the most frequently litigated issue in
Indiana is the acquisition of a drainage easement by
prescription.??s In addition, the Indiana Supreme Court
has addressed the problem ol whether the right to
have an unnatural condition maintained may be ac-
quired by prescription. In Burk v. Simonson,?’% a case
in which the defendant had maintained a lock for
thirty years, the court held that the plaintilf, whose
land would have been flooded had the lock been re-
moved, had acquired a prescriptive right to have the
lock maintained. Thus, prescriptive rights in water ex-
tend not only to an actual use or disposal of water, but
also to a right to have a certain condition maintained.

Transfer of Water Rights

As a general rule, rights to water are not inextricably
bound to the land to which they are incident. There-
fore, they may be conveyed although the land itself is
retained by the grantor. On the other hand, the rights
to the water may be retained although the land itself is
conveyed. However, if the land that has appurtenant
water rights is conveyed, the deed passes not only the
land, but also the water rights unless the grantor ex-
pressly reserves them.

Although these general rules appear to be simple
enough at first glance, they raise serious questions. If

the reasonable use doctrine contemplates use of the
water on riparian land, how can title to the land and
the right to the water be separated? In Indiana, may a
riparian owner convey riparian withdrawal rights to a
nonriparian or nonriparian land?277

Remedies to Protect Water Rights Equitable relief
may be available to enjoin interlerence with water
rights or to prevent threatened interference.2?® Injunc-
tions are usually granted only if the legal remedy is
inadequate.

In Indiana, an injunction may be granted even
though the plaintil{ is not a riparian owner suffering
interference with his riparian rights. A number of in-
junctions have been sought on grounds that the de-
fendant was maintaining a nuisance.?’® In such cases,
the court in deciding what remedy should be granted
may rely upon the law pertaining to private nui-
sance,2?® It may balance the equities and weigh the
economic hardship an injunction would cause the de-
fendant or the beneficial aspects of the alleged nui-
sance against the injury to the plaintifl in deciding
what remedy is appropriate.29! Even if the court denies
an injunction, it may still recompense the plaintifl for
his injury through an award of damages. Indiana
courts have regularly awarded damages for injury
caused by interference with riparian rights.252

Declaratory Judgment The reasonable use doctrine
can cause uncertainty for a riparian owner who would
like to be assured that his use of water will be accept-
able. What may be considered a reasonable use today
in relation to the uses ol his fellow riparians may not
be reasonable tomorrow if his fellow riparians change
their uses.

This uncertainty might cause a riparian owner to
seek an assurance that his use will continue to be rea-
sonable. Although a declaratory judgment?8® would
settle the issue of whether his use was reasonable at
the time of the action, it would not assure that the use
would continue to be reasonable in the future. A court
might anticipate loreseeable water use demands and
attempt to provide for them, but a certain amount of
insecurity in regard to what will remain a reasonable
use is unavoidable.

Miscellaneous In addition to traditional remedies
provided by the courls, the Department of Natural Re-
sources’ Division of Water may mediate disputes
among diverters of surface water within any watershed
area.?® A mediation may be instituted by filing a re-
quest with the division. The benefits of this mediation
procedure are questionable in that the division’s rec-
ommendations do not bind the parties and will not
prejudice their rights to bring the matter to court.
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Diffused Surface Water

Diffused surlace water or overland flow has been de-
fined in Indiana as “water from falling rains or melting
snows which diflused over the surface of the ground or
which temporarily low upon or over the surlace as the
natural elevations and depressions of the land may
guide it but which has no definite banks or channel!"
In addition, if Aood water {rom a natural watercourse
escapes its natural channel never to return, and
spreads over adjacent land running in different di-
rections or settling in poocls or flats, it ceases to be a
part of the stream and is considered diffused surface
water.2 [t is “water of a casual and vagrant character,?
which cannot be used regularly for recreation, domes-
tie, or commercial needs because its existence cannot
be counted on. For this reason diffused surface water is
generally considered to have no public consequences.*

Right to Use

Twe distinet problems arise in the area of diliused
surface water. The first and less important is the ques-
tion of who owns diflused surface water and what use
may be made of it. The second, and [requently litigated
question, is how a landowner may rid himself ol or
fend off unwanted diffused surface water.

As to ownership and use, the general rule is that
diffused surface water belongs to anyone who captures
and collects it on his land. The water may be diverted
for any private or commercial use even if it would not
be considered a beneficial or reasonable use by the
usual tests.5 Indiana has adopted this general rule;

The property in the lost water that percolates the
soil below the surlace of the earth, in hidden
recesses, without a known channel or course, and
property in the wild water that lies upon the
surface of the earth, or temporarily flows over it
as the natural or artificial elevations or depres-
sions may guide or invite it, but without a chan-
nel, and which may be caused by the falling of
rain or the melting of snow and ice, or the rising
of contiguous streams, or rivers, fall within the

maxim that a man’s land extends to the centre of
the earth below the surface, and to the skies
above, and are absolute in the owner of the land,
as being a part of the land itself.?

Right to Dispose of or Protect Against
Diffused Surface Waters

The most significant legal dilemmas in the area of
diffused surface water arise when owners of land at-
tempt to get rid of unwanted water on their land or
alternatively attempt to protect themselves against
such water. An alteration of the natural drainage pat-
tern of diffused surface water by one landowner may
injure another landowner by causing that water to low
across or collect upon his land.

Two major rules have evolved concerning a land-
owner's right to change the natural flow of diffused
surface water: the civil-law rule and the common-
enemy rule.

Civil-Law Rule This rule is based on an easement
theory and provides that lower lands are servient to
the natural drainage of diffused surface water from
upper lands. Therefore, the owner of the lower land
charged with the servitude may not alter the drainage
pattern by setting up obstructions. On the other hand,
this rule applies only to water that collects naturally
on the upper land. Therefore, the owner of the upper
land cannot change the natural drainage pattern il it
would change the Aow across the lower land.

Common-Enemy Rule The common-enemy rule is
the common-law rule. It provides that diffused surface
water is the common enemy of man and that a land-
owner may take whatever action he deems necessary
to rid himself of it even if it means injuring an adjoin-
ing landowner. Thus, an upper landowner may divert
diffused surface water from his land onto the land of
another even il the other land is injured thereby. Simi-
larly, a lower landowner may change the grade of his
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property or construct dams in order to keep diffused
surface water from flowing onto his land even if it
causes the diffused surface water to back up onto the
upper land.”

Indiana Case Law Perhaps in the interest of
encouraging the development and improvement of
land, Indiana early adopted the common-enemy rule in
its purest form. In Taylor v. Fickas® the defendant al-
tered the natural drainage pattern of diffused surface
water by planting a border of trees on his property
line, causing water and debris to be deposited on
plaintiff's property. In spite of the contention by plain-
tlf that land should be used in such a way as to avoid
injury to others, the court denied reliel, holding:

While the owners ol lands may not obstruct
watercourses to the injury of others, they must be
permitted to fence and cultivate their fields and
improve their lands in the way which best
subserves their interests, without being
responsibile for the accidents of floods, or the
shiftings of surface water occasioned thereby,
although sometimes slight and temporary injuries
may result therefrom to adjoining owners. These
are accidents which must be borne alike by all.?

However, it was not long before the potential harsh-
ness of this doctrine was perceived and it was qual-
ified in Indiana.

The qualifications on the common-enemy rule can
most readily be understood if the two interests at
stake: (1) the interest of the upper owner on the one
hand in ridding himself of diffused surface water and
(2) the interest ol the lower owner on the other hand
in preventing it from coming into his land, are viewed
separately.

Upper Landowners Soon after the court's initial
adoption of the common-enemy rule, a medification
was made. In Templeton v. Voshioe,'® the court recog-
nized that:

The owner of the upper field may not construct
drains or excavations so as to lorm new channels
on to the lower field, nor can he collect the water
of several channels and discharge it on the lower
field so as to increase the wash upon the same.
The right of the owner of the upper field to make
drains on his own land is restricted to such as are
required by gcod husbandry and the proper
improvement of the surface of the ground, and as
may be discharged into ntatural channels, without
inflicting palpable and unnecessary injury on the
lower field.
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Thus the right of an upper landowner to rid himself of
unwanted diflused surface water is not absolute,!?

As recently as 1975, in Gene B. Glick Co. v. Marion
County Construction Corp.,'? the court reaffirmed ear-
lier court holdings to the effect that a landowner may
not collect surface water into a hody ol water and then
discharge it in unnatural amounts or concentrated
flow onto another's land. The Glick court quoted the
following pertinent language from Smith v. Atkinson:

Accordingly, an upper landowner may not
by a channel, sewer, ditch or drain, collect or
concentrate the surface water and cast it on
the lands of the lower proprietor, either
intentionally or negligently, without incurring
liability for the damages caused thereby.1?

However, Indiana courts early held that if a landowner
diverted the water by artificial means into any existing
watercourse, then the qualification did not apply, and
the upper landowner was not liable to the lower own-
er.'? Of course, the question of what constitutes a nat-
ural watercourse is a factual issue which must be re-
solved on a case-by-case basis. Furthermore, Gene B.
Glick v. Marion Consiruction Co. casts doubt on
whether a diversion by artificial means into a natural
watercourse will always allow the upper landowner to
escape liability. The court there held “there is liability
for any damage which may result from the concen-
frated discharge of waters upon land or into existing
watercourses not previously subject to such dis-
charge,"1% and “though the quantity of water may be
the same ..., il by means of ditches the rate of dis-
charge into an existing watercourse is increased, lia-
bility may fall upon the landowner so discharging the
water."'® Thus an upper owner may be liable to a
lower owner merely by increasing the rate of low in
an existing watercourse if the lower owner is damaged,
even if the quantity of water is the same.

A somewhat different but related limitation on a
landowner's right to deal with diffused surface water is
the rule that an upper landowner may not pollute or
contaminate difflused surface water that flows from his
land onto the land of another.!?

Although these qualifications on upper owners may
curtail their efforts to get rid of diffused surface water,
the law pertaining to prescriptive easements applies in
the area of drainage of dilflused surface water to an-
other’s land. Thus, if an upper landowner has for a
period in excess of twenty years used an artificial
drainage channel openly, notoriously, exclusively, and
adversely!® to drain diffused surface water from his
land to the land of an adjoining property owner, the
upper landowner has a prescriptive drainage easement
and is not liable in damages to the lower landowner.1?



Another problem which is related to the drainage of
difiused suriace water is the collection or impound-
ment of water which is later discharged in a sudden,
unplanned fow onto adjeining land. In Central Indiana
Railroad Co. v. Mikeseli?® the court held if the dis-
charge could have been prevented by the exercise of
ordinary care, the upper landowner was liable to the
lower landowner. This qualification is based on the
theory that the defendant's negligence was the prox-
imate cause of the injury to the plaintiff's property.
The principle was recently alfirmed in Gumz v. Bejes?!
in which the court held that an upper landowner who
artificially creates an impoundment of lood waters on
his land will be liable to the lower landowner if the
waler escapes and the lower land is thereby injured.

In summary, the common-enemy rule as modified in
Indiana now precludes an upper landowner from rid-
ding himself of diffused surlace water by means of an
artificial channel, unless he has a prescriptive right to
do so or he discharges it into a natural watercourse
(provided, however, that the rate of flow is not in-
creased to the detriment of the lower landowner).

Lower Landowners In its purest form, the common-
enemy rule allows a lower landowner to ward off dif-
fused surface water in any way necessary, even il an-
other landowner is damaged thereby. Thus, early Indi-
ana courts held that a lower landowner may put dams
on his land to turn back the flow of diflused surface
waler.?? One early Indiana case, Ramsey v. Ketcham,2®
stated the rule to be, “Every landowner has the right,
provided he does not interfere with a natural or
prescriptive watercourse, to construct or build on his
own land levees and embankments or other barriers to
protect his property from surface water’2¢ Qften
stated as the general rule, the above quoted language
embodies in it one of the limitations on the lower
landowner. A lower landowner may not interfere with
a watercourse — whether it be a natural watercourse
or a channel that has become a prescriptive drainage
easement. Furthermore, in the area of drainage of dif-
fused surface water, it appears Indiana courts may be
willing to go out of their way to find a watercourse. In
Guwinn v. Meyers, 25 the defendant dammed a ditch,
which had apparently been created originally by ad-
joining landowners to handle run-oifl of diffused sur-
face water, after it had been ordered tiled as a public
drain. Although the ditch did not fall within the normal
definition of a watercourse in that it did not have reg-
ularity and certainty of flow, the Supreme Court found
the ditch to be a natural watercourse and compelled
the defendant to remove the dam. One commentator
has suggested that this case demonstrates the need to
categorize comparatively created artificial drains as
privileged, diffused, surface-water channels28

Another qualification on the common-enemy rule for
lower landowners parallels a like qualification on
upper landowners. Just as an upper owner may not
create an artificial channel to direct diifused surface
water onto a lower owner’s land, a lower owner may
not, by tampering with a channel (whether a
watercourse or prescriptive drainage easement}, cause
diffused surface water to back up onto the upper land.
In Newion v. Lyons,®7 the delendant cut down the flow
of diffused surface water to his own land by attaching
a twelve-inch pipe to a twenty-four-inch culvert,
thereby causing much of the diffused surface water,
which had hitherto run onto his own land, to back up
onto the plaintiff’s land. The court, alter stating gen-
eral rule “that no natural easement or servitude exists
in favor of a higher landowner for the drainage of sur-
face water, and that the proprietor of the lower land
may turn the surface water back from his own lands
where he commits no act inconsistent with the due
exercise of dominion on his own soil,"?® found that
various courts applied this rule with certain restric-
tions and modifications”?? It further found that the
facts in this case constituted one of the restrictions or
modifications on a lower landowner. In holding the de-
fendant liable, the court stated that “we do not have a
situation where a landowner is engaged in the due
exercise of dominion over his own soil in repelling sur-
face water, but a situation where by his acts surface
water is collected in an artificial channel and conse-
quently thrown back upon the higher landowner”®

Another way a lower landowner may ward off dif-
fused surface water is by changing the level of his
land. The court in Hart v. Sigman,?' recognized the
right of a lower property owner to raise the grade of
his land in order to prevent looding. Thus, although
the use ol artificial channels is frowned upon by the
courts, a building up of land or a damming against
water by a lower landowner is acceptable. In fact, the
viability of the general rule that a lower owner may
dam his land against encroaching diffused surface
water was recently realfirmed by the Indiana Court of
Appeals. The court stated:

It is . . . well established under what has been
termed the “Common Enemy Doctrine” that a
lower property owner may dam against such
water to prevent it from entering onto his land
and that he cannot be held liable for damages
resulting from the accumulation of water above
the obstruction or because such obstruction
causes the water to flow onto the lands ol
another.??

Governmental Units  Another question which arises in
the area of dillused surface water is whether govern-
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mental units (that is, counties, municipalities, town-
ships) have rights diflerent from those of private cili-
zens in dealing with the problem of diffused surface
water, Can a governmental unit construct drains in
such a way as to change the direction and flow of dif-
[used surface water to the detriment of a landowner?

The Indiana courts have held that a municipality has
no more right than a private property owner to change
the course ol diffused surface water even i the munic-
ipal improvement is for the common good. Although in
one early case? the court recognized that a munici-
pality has a duty oniy to provide a nonnegligent
execution of a reasonable drainage plan, thus perhaps
giving a municipal defendant some advantage, it
further recognized that a city has any citizen’s right to
fight diffused surface water but that it must avoid
channeling diffused surface water onto its neighbor's
land.

The holding in a later case involving a township?
was based on a nuisance theory. In finding the town-
ship liable for injury to the plaintiff’s land, the court
said, "A public corporation has no more right to col-
lect water in an artificial channel and cause it to flow
upon the land of another . . . than has a private land-
owner."?s The court went on to dispense with the pro-
tection aliorded cities which nonnegligently execute
reasonable plans in situations in which the municipal-
ity constructs artificial ditches to divert surface water,
Thus, the rights and duties of municipalities in regard
to diffused surface water appear to parallel the rights
afforded any owner of land.

However, the current viability of the hoidings in
these cases may be allected by the enactment of ex-
tensive drainage legislation by the Indiana General As-
sembly. The provisions for remonstrances and judicial
review of adverse decisions of drainage boards leave
the impression that governmental units may for the
general good take action adversely alfecting landown-
ers in regard to dilfused surlace water. Because
courts bow to legislative intent, any conflict between
the case law and statutory law would in all likelihood
be resolved in favor of the latter,

Statutory Law Relating to Drainage

In 1965, the Indiana General Assembly enacted the
Indiana Drainage Code into law. The implementation
of this code should have a broad impact on the prob-
lem of diffused surface water. If each county con-
structs and maintains effective drains, property own-
ers should not need to resort to individual measures
to rid themselves of unwanted, diffused, surlace water.

The drainage code® provides for county drainage
boards to be created in each county of the state to
have jurisdiction over all “legal drains."®” The term
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“legal drain” includes open ditches and tiled ditches.
As defined in the code, “‘legal open ditch’ means a
natural or artificial open channel for the carrying off of
surplus water from the land, which channel was estab-
lished pursuant to, or made subject to, any drainage
statute of the State of Indiana.”?® A “legal tiled ditch" is
“a tiled channel for the carrying ofl of surplus water
from the land, which channel was established pursuant
to, or made subject to, any drainage statute of the
State of Indiana.”30

In addition to the drainage board, each county has a
county surveyor whose duties are to investigate, eval-
uate, and survey all legal drains and prepare reports,
plans, and profiles necessary for proposed im-
provements. Furthermore, it is the duty of the county
surveyor to classify all legal drains in the county as to
whether they are in need of reconstruction, mainte-
nance, or should be vacated.?! In submitting his report
to the board setting forth priorities, the surveyor may
designate any drain as an urban drain if a reasonable
portion of land within the watershed has been or is
being converted from rural to urban land.42

Additionally, the code provides a procedure for
abandoning existing legal drains.*¥ Although the aban-
donment of a drain could pose a problem to a land-
owner whose land might be damaged by a backup of
water, the code includes procedures for judicial review
for aggrieved landowners.4

The code further provides procedures for the estab-
lishment of new legal drains.®3 If a new legal drain
cannot be established without affecting the land of
others, a petition must be submitted to the drainage
board.4® Remonstrances to the petition may be filed.47
In addition, if the petition is rejected, an appeal proce-
dure is provided.48

If the county surveyor should find it necessary, legal
drains may be reconstructed,*® and periodic mainte-
nance of legal drains will be done when needed.5°

The drainage code may affect a landowner's right to
exclusive enjoyment of his land because under its
provisions, the county surveyor, the board, or any duly
authorized representative has the right to enter upon
land within seventy-five feet of a legal drain.5! In addi-
tion, owners of land over which the right-of-way runs
may not use the land in any way which might interfere
with the proper operation of the drain.52

The county surveyor is responsible for removing
any obstructions from legal drains and repairing dam-
age.™ If the obstruction or damage is caused by an
owner of land affected by the drain, the owner will be
required to remove the obstruction and repair the
damage.® If the owner fails to do so, the surveyor will
make repairs, but the owner may be charged with the
repairs in the next assessment.53

If it is necessary to construct a legal drain in such a



way that an owner of land is deprived of ingress or
egress, the board will award damages to the owner in
an amount equal to the cost of constructing a proper
crossing.’® Private drains may be connected with legal
drains il permission is granted by the county sur-
veyor.57 But if the connection would cause or add to
pollution of the receiving waters, written approval
must be obtained from the Stream Polluticn Control
Board and filed with the county drainage board.5®

If land is assessed as being benefited by a legal
drain, but no ditch connects the land to the legal
drain, the owner of such land may petition the board
to construct a ditch through the land of another to
connect his land to the legal drain.5®

The drainage code also provides for the formation of
joint boards if more than one county of the state
would be affected by a drainage improvement®® and
the formation of interstate boards if the improvement
would affect lands in Indiara and an adjoining state.!

Finally, any owner of land affected by a final order or
determination of a drainage board is entitled to judi-
cial review .82

In addition to the drainage code, the general as-
sembly has provided a statutory framework for the
construction and regulation ol sewers and drains in
first- and second-class cities. The boards of public
works of such cities have the power to construct, re-
construct, maintain, repair, and regulate use of sewers
and drains within their territorial limits.8? Insofar as a
department of sanitation of a first- or second-class city
has power over sewers and drains, its power is not
exclusive but is concurrent with the hoard of public
works. ™

Cities of the first class and second class 5% which
have been designated sanitary districts, may establish
departments of public sanitation with boards of sani-
tary commissioners to regulate and control sewage
disposal, incinerating or reduction plants, and any
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