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MEMORANDUM

TO:

Adam M. Horst




Director




State Budget Agency

FROM:

 SEQ CHAPTER \h \r 1Nancy King


Branch Chief




Office of Legal Counsel, Rules Development Branch

SUBJECT:
Fiscal Impact Analysis for Rule #08-764

Date submitted to SBA/OMB: May 6, 2011
Date of publication of first notice of rulemaking:  SEQ CHAPTER \h \r 1October 15, 2008
Rule Summary: New Rule and Amendments to Rules concerning antidegradation standards and implementation procedures.

This rulemaking will adopt new rules and amend existing rules to establish the antidegradation standards and implementation procedures for Indiana.

 SEQ CHAPTER \h \r 1The Clean Water Act (33 U.S.C. 1313(c)) and federal rules require states to develop, adopt, and retain a statewide antidegradation policy regarding water quality standards and establish procedures for its implementation. Additional requirements affecting antidegradation rules come from the Indiana General Assembly’s requirements found in IC 13-18-3 enacted in the 2000 legislative session under Public Law 140-2000 (also known as SEA 431). The General Assembly adopted additional antidegradation requirements, in the 2009 regular session with the passage of Public Law 78-2009, which are made part of the draft rule.

The federal rules require states to have, at a minimum, three tiers of antidegradation. Tier 1 (40 CFR 131.12(a)(1)) protects existing uses by providing the absolute floor of water quality in all waters of the United States. Tier 2 (40 CFR 131.12(a)(2)) applies to waters whose quality exceeds that necessary to protect the Section 101(a)(2) goals of the Clean Water Act (criteria, 33 U.S.C. 1251(a)(2)). In this case, water quality may not be lowered to less than the level necessary to fully protect the “fishable/swimmable” uses and other existing uses. Water quality in Tier 2 waters may only be lowered after a determination is made that allowing lowered water quality is necessary and will accommodate important economic or social development in the area in which the waters are located. Any such lowering must still assure water quality adequate to protect existing uses fully. Tier 3 (40 CFR 131.12(a)(3)) applies to outstanding national resource waters (ONRWs) where the ordinary use classifications and supporting criteria may not be sufficient or appropriate. States may allow some limited activities that result in temporary and short-term changes in water quality in the ONRW, but such changes in water quality should not impact existing uses or alter the essential character or special use that makes the water an ONRW. Currently, Indiana has no ONRWs.

Attachments: 
SBA Rule Promulgation Submission Form
Draft Rule (with changes in response to second notice comments received to the draft rule posted in the Indiana Register)




Fiscal Impact Analysis on State and Local Government (FMC 2010-4)




Cost Benefit Analysis (IC 4-3-22-13; IC 4-22-2-28; FMC 2010-4)




IC 13-14-9-3 First Notice of Rulemaking



Small Business Economic Impact Statement (IC 4-22-2.1-1)
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