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L Procedural Summary

. On November 30, 2015, the Indiana Education Employment Relations Board (IEERB)

appointed Sandra L. Jensen as the Factfinder following the declaration of impasse in the
collective bargaining between the Carmel Clay School Corporation (CCSC) and the
exclusive representative Carmel Clay Education Association (CCEA) for the establishment of
a collective bargaining agreemernit for the period from July 1, 2015 through June 30, 2016.

Dr. Rodger Smith was appointed by IEERB to serve as the Financial Consultant.

The declaration of impasse occurred when the teachers did not ratify a Tentative Agreement
(TA) reached by the CCEA and the CCSC resulting in the declaration of impasse.

. Becky Smith of the Indiana Stat¢ Teachers Association served as the chief spokesperson for

the CCEA and Eric Hylton, appeared as counsel for the CCEA.

Counsel, Hudnall Pfeiffer, appeared on behalf of the CCSC and also served as the chief
spokesperson. i

On December 6, 2015 the Factfinder consulted with the parties by email for the purpose of
confirming that the IEERB and the CCSC would be responsiblé for ensuring that required
notice of the Factfinding Hearing would be published and posted. Also addressed was the
CCBC’s responsibility to record the Factfinding Hearing and the need for the CCSC to
provide three copies of the recording; one each for the Factfinder, the Financial Consultant,
and the IEERB, immediately upon coriclusion of the Factfinding Hearing.




6. Also on December 6, 2015, the Factfinder presented a number of inquiries to the parties in an
effort to assist their preparation for the Factfinding Hearing by identifying certain topics of
interest. The Factfinder did not require the patties to respond to the inquiries in advance of
the Factfinding Hearing, however, the parties were provided the opportunity to do so. Ifa
party chose to provide a response or additional tangible or documentary evidence regarding
one of the inquirics before the Factfinding Hearing commenced, the Factfinder required the
party to provide a copy of the response or additional material to the Factfinder and to the
other party, with or without elaboration, not later than December 9, 2015. PowerPoint
presentations or other material summarizing data already in the record were expressly
excepted from the requirement to exchange tangible or documentary material by December
9,2015. The parties were notified that additional tangible or documentary evidence would
not be accepted after December 9, 2015.

7. Both tlie CCSC and the CCEA provided timely responses to the Factfinder’s inquiries.
Additional documentary material associated with those responses was also submitted timely
by both parties in accordance with the Facifinder’s instructions. The responses and
documents provided by the parties are identified as follows:

a. CCSC’s Décember 9, 2015, 4:52 p.m. email containing interlined responses.

CCSC’s Bxhibit 13 Cover.

CCSC’s Exhibit 13,

CCSC’s Exhibit 14 Cover.

CCSC’s Exhibit 13.

CCEA’s document entitled “Lane Changes”.

CCEA’s document entitled “Answers to ltems of Interest”.

“Carmel Clay Schools 2015 Strategic Plan” submitted by CCEA.

8. There were no objections expressed by either patty to the iteris identified in Finding 7.

A
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These documents were identified as a part of the record of this Factfinding,

9, The parties also agreed to the IEERB’s suggested order of presentation for the Factfinding
Hearing. The order of presentation allowed each party one (1) hour to:make presentation of
material in support of their own Last Best Offer (LBO) followed by forty-five (45) minutes to
present material explaining why the opposing paity’s LBO should riot be selected.
Thereafter, each party was provided thirty (30) minutes to offer rebuttal to the opposing




10.

1.

12.

13.

14,

party’s presentations followed by a final fifteen (15) minute opportunity to respond to the
opposing party’s rebuttal. In each instance the CCSC presented first and the Factfinding
Hearing conclnded with the CCEA’s final response.
The parties wete allowed to provide new facts and argument during the rebuttal
opportunities; however, they were reminded that no new issues were to be raised during the
two rebuttal opporiunities. The Factfinder advised the parties that any new issues raised
duting the rebuttal periods would be disregarded, or, in the alternative and at the sole
discretion of the Factfinder, the parties would be engaged in discussion regarding a
fundamentally fair means of allowing the issue to be fully addressed by both parties.
The CCEA and the CCSC agreed that the Factfinding Hearing would commence at 5:00 p.m.
(EST) on December 11, 2015 at the Carmel Clay School Corporation Educational Services
Center. The Factfinding _Hearing. commenced as scheduled and concluded at approximatoly
11:18 p.m.
The President of the CCEA, Brian Lyday, made the CCEA’s Factfinding Hearing
prosentation, The CCSC’s presentation was made by Mi. Pfeiffer and by Roger McMichael,
the CCSC’s Associate Superintendent for Business Affairs. Each of these persons was sworn
before making their presentation.
During the Factfinding Hearing the Factfinder and the Financial Consultant received the
following additional documents:
a. The CCEA provided an additional copy of its LBO in an alternative format to assist
‘with Mr. Lyday’s presentation,
b. The CCSC provided a copy of the CCEA LBO in an aliernative format to ease Mr.
McMichael’s presentation during the Facifinding Hearing.
¢. The CCSC provided a document entitled “Summary of Inérement Cost and Cost of
Removing Step A” and identified as Exhibit 12. This document was described as a
summarization of information contained in documents already included in the
CCSC’s LBO or material provided in response to the Factfinder’s inquiries:
The documents identified in Finding 13 do not represent new documents, Htems 13a and 13b
contain duplicates of the documents included in the CCEA’s LBO. Item 13c represents a

summarization of material contained within the CCSC’s LBO. There were no objection to




any of the documents identified in Finding 13. These documents were also accepted as a part
of the record of this Factfinding,

15. In addition to the items identified in Finding 7 and Finding 13, the parties’ LBOs, their
Power Poirit presentations and the recording of the Factfinding Hearing comprise the full
record of this Factfinding,'

16. “The purpose of Factfinding is to provide a final solution on the items permitted to be
bargained under IC 20-29-6-4 whenever the parties ate unable by themselves, or through a
mediator, to resolve a dispute.” Indiana Code § 20-29-8-5.

17. Indiana Code § 20-29-6-4 specifies that;

(a) A school employer shall bargain collectively with the exclusive representative
on the following:

(1) Salary.

(2YWages.

(3) Salary and wage related fringe benefits, including accident, sickness, health,
dental, vision, life, disability, retirement benefits, and paid time off as pertnitted
to be bargained under IC 20-28-9-11

(b} Salary and wages include the amounts of pay increases available to employees.
under the compensation plan adopted under IC 20-28-9-1.5, but do not include the
teacher evaluation procedures and criteria, any components of the teacher
evaluation plan, rubric, or tool, ot any performance stipend or addition to base
salary based on a performance stipend to an individual teacher under IC 20-43-10-
3.

Indiana Code § 20-29-6-4.
18. In accordance with Indiana Code § 20-29-8-7:

(c) The factfinder;

(1) may restrict the factfinder's findings to those issues that the factfinder
determines significant;

(2) muist restrict the findings to the items listed in IC 20-29-6-4; and

(3) may not impose terms beyond those proposed by the parties last, best offers.

(ﬂ . Only general operating funds and those funds certified by the department of
education and the department of local government finance may be considered as a
source of the finding for items, unless the school funding formula allows other
funds to be used for certain ifems.

19. Indiana Code § 20-29-8-8 specifies as follows:

i The Factfinder relinquished control of the documents identified in Finding 13 to the IEERB, without retalning a
capy for her recoids.




Sec. 8. In conducting hearings and investigations, the factfinder is not bound by

1C 4-21.5, The factfinder shall, however, consider the following factors:

(1) Past memoranda of agreements and contracts between the parties.

(2) Comparisons of wages and hours of the employees involved with wages of

other employees working for other public agencies and private concetns doing

comparable wotk, giving consideration to factors peculiar to the school

corporation.

(3) The public interest. _

(4) The financial impact on the school corporation and whether any settlement

will cause the school cotporation to engage in deficit financing as deséiibed in IC

20-29-6-3.

20. Indiana Code § 20-29-6-3 desctibes unlawfil deficit financing as an agreement that would

result in a “reduction in the employer's actual general fund revenue or an increase in the
employer's expenditures when the expenditures exceed the employer’s current year actual

general fund revenue.”

1L Past Memoranda of Agreement and Contracts beiween the Parties

21. The CCSC ‘s and the CCEA’s 2012-2013 and 2013-2014 Collective Bargaining Agreements
(CBA) were established through Factfinding while the 2014-2015 CBA was teached by the
parties through mediation.

CBAs. Both the CCSC?s and the CCEA’s proposed 2015-2016 CBAs resemble the previous
three CBAs but the CCSC’s proposed 2015-2016 CBA. (CCSC P?oposal) more closely
parallels the terms and provisions of the past three year’s CBAs. The dissimilarity in the
CCEA’s proposed 20152016 CBA (CCEA Proposal) results predominantly from the
CCEA’s resurrection of language contained in the 2008-2012 CBA.

23. A comparison of both the CCSC Proposal and the CCEA Proposal reveals that both
proposils differ from the most recent three CBAs with respect to certain terms and provisions
described as follows:

a. The Board will be required to schedule a mutually agreeable time for considering the
appeal of a grievance. This is a change from previons CBAs that allowed the Board
to unilaterally determine the process, the time and communication associated .with

addressing a gtievance.




b. Teachers with graduate school hours earned “by the teacher to secure his/her fist
Indiana teacher’s license” will now be given credit for those graduate school hours on
the salary schedule. In previous CBAs this eredit was not given.

¢, Paragraph(s) addressing performance grant distributions will be removed from both
the CCEA and CCSC Proposal as required by Indiana Code § 20-29-6-4(b).

d, Two “insurance holidays” will be added. These “holidays™ allow teachers to avoid
paying insurance premiums on two occasions annuaily.

&, Higher quality breast pumps will be provided and mail order prescriptions will no
longer be required.

f. Dental coverage and voluntary life insurance benefits will be increased.

g. Teachers will be granted one additional paid day of bereavement leave for necessary
travel.

24. The items identified in the previous Finding were included in the TA and are not in dispute.
The parties’ presentations do not indicate that these items have a significant impact upon
financial concerns. The Factfinder concludes that these items are not sufficiently significant
1o watrant forther discussion. !

25. The c‘:ompens‘at@n that would have been afforded to teachers under the TA was revised by
both thé CCSC and the CCEA. The financial impacts associated withi the compensation
packages will be discussed in Section IV, infra,

26. Ong of the notable differences betweern the TA and the CCSC Proposal is the reduction in the
percentage salary increase from the 2% specified in the TA to .5% in the CCSC Proposal,
The CCSC explaingd that it infended to use cash on hand to fund a 2% increase for all of its
staff, both teaching and non-teaching. However, the necessity fo avoid deficit financing and
the prohibition on the use of funds on hand following a declaration of impasse obligated the
CCSC to dectease the amount of the salary increase.

27, The oiher most significant difference in the TA and the CCSC Proposal is the inclusion of
language intended to address the Court of Appeals: decision in Jay Classroom Teachers
Association v. Jay School Corporation and Indiana Education Employment Relations Board,
Indiania Court of Appeals 49A05-1412-PL-0586. The CCSC Proposal provides an alternative
t6 address the possibility that under the Jay Decision, if upheld by the Indiana Supreme

Coutt, that it will be unable to continue unilaterally determining the placement of long term




substitute and newly hired teachers on the salary schedule. In this event, the CCSC Proposalr
specifies that all newly hired teachers and long term substitute teachers will be placed at the
bottom of the salary schedule. '

28. By comparison, the CCEA Proposal contains a varicty of provisions that differ from the most
recent three CBAs as well as the TA, These differences almost universally result from the
CCEA’s resurrection of certain terms contained in the 2008-2012 CBA that have not been
included in any of the three most recent CBAs. The most significant diffeiences between the
CCEA Proposal and the most recent three CBAs relate to the following subjects:

a. Under the CCEA’s proposal all long term substitute and newly hired teachers’
salaries will be placed at the bottom level of the salary schedule and years of service
credit will only be given for service at Carmel Clay Schools;

b. “Row A” on the salary schedule, which représents the lowest salaries on the salary
schedule, will be removed;

¢. Requirements associated with the tax deferred savings plan will be revised to reinstate
language from the 2008-2012 CBA; and,

d. Requirements associated with the group insurance program will be altered to revive
language from the 2008-2012 CBA.

29, None of the items identified in Finding 28 were included in the TA.

30. Tt is observed that while both the CCSC Proposal and the CCEA Proposal provide the tight
for a teacher to request Board review of the Superintendent’s determination of a grievance,
the CCEA Proposal inadvertently fails the specify the time within which a teacher may seek
such appeal to the Board. Mr, Lyday stated during the ¥ actfinding Hearing that the deadline
hiad been inadvertently omitted and should be stated as seven (7) days.2 The CCEA Proposal
differs from the CCSC Proposal by allowing the grievance of a provision of the CBA and
also allowing the grievance of a provision of the teacher handbook, Board policy and state
and federal law. These difference are not believed to represent a significant concerns.

31. The CCEA’ intention to eliminate “Row A” from the salary schedule requires consideration
of a variety of factors. First of these is the impact upon teachers p_reviouSIy hired under
“Row A” of the salary schedule. A teacher who is not rated effective or highly effective may

2 The Factfinder assumes the |EERB would ba permitted to correct such a clerical or typographical error if the CCEA
Proposal is otherwise appropriate for selection as the parties CBA.




not, by application of Indiana Code § 20-28-9-1.5(c), be clevated on the salary schedule.
Consequently, teachers previously hired at the “Row A” salary who ate not rated effective or
highly effective will remain at that salary, while those teachers hired at the “Row A” salary
who are rated effective or highly effective would advance to “Row B” on the salary schedule.
The c.onéequence of removing “Row A” from the salary schedule combined with the CCEA
Proposal’s requirement that all newly hired teachers and long term substitute teachers be
hired at the minimum salary level results in all newly hired teachers and long term substitute
teachers being hired with a salary established using “Row B”. The effect of these two new
provisions in concert is that newly hired teachers and long terin substitutes having no
creditable service time and no evaluation will be earning salaties greater than those of’
teachers having a year of service who were rated less than effective and equal to the salaries
of teachers with one year of effective or highly effective service credit. The result of
eliminating “Row A” from the salary schedule lacks fairness that exemplifies a result
seemingly disfavored by the Indiana Court of Appeals, which stated; “Although the teacher
[hired in. “Row A” before its climination] may receive increases thereafter, they will always
be increases from that initial salary..,” Jay, supra at 20.

32. Complicating the consideration of the CCEA Proposal with respect to the ¢limination of
“Row A” from the salary schedule is the CCEA’s seemingly opposing plans for
implementation. The CCEA states in its Factfinding Hearing presentation;

There are 50.95 FTE teachers on Row A currently. 15.55 FTE teachers are
assumed eligible for a “step” increase given an Effective or Highly Effective

rating. These teachers are not impacted by this proposal as they would move to
Step B in an increment proposal.

This leaves 35.45 FTE affected by the proposal. The proposal would increase
each FTE by approximately $2,219 (with adjustinents needed for those affected by
the first 15 days at substitute pay).

(Emphasis added). This statément by CCEA appears to anticipate moving the 35.45 teachers
rated less than effective or highly effective from the “Row A” to the “Row B” salary despite
the fact that such an increment sfep would violate Indiana Code § 20-28-9-1.5(c).

33. In response to the Factfinder’s inquiry during the Factfinding Hearing, Mr. Lyday
acknowledged that absent an effective or highly effective evaluation the teachers with “Row

A” salaries would remain at the “Row A” after a year of service despite the fact that newly




hired, unevaluated, teachers would be hired and immediately earn nearly $2,000 more per
year.

34, The most significant reasonably expected ouicome of removing “Row A” from the salary
schedule might be a demoralizing impact upon teachers recently hired under the existing
“Row A” salary schedule that may result in decreased morale and discord amongst those
teachers who are beginning careers at Carmel Clay Schools.

35, While there are undoubtedly many ways to effect salary increases for new teachers one
possible way to avoid this dilemma in the process might be to apply a greater percentage of
available monies to those starting salaries instead of applying an equal percentage to all
salary levels. This approach would seemingly be more in line-with Recommendation 11 of
the “Indiana Blue Ribbon Commission on the Recruitment and Retention of Excellent
Educators” (IBC Report), which states:

The introduction of legislation that would require a significant amount of new

money appropriated to schools to be directed to educator salaries, specifically to
educators with one to ten years of experience.

36. The most significant aspect of the CCEA Proposal’s revisions to the tax deferred savings
plan and the group insurance program relates to the requirement that the CCSC and the
CCEA. “mutually agree” on significant aspects of the programs.

37. With respect to the group insurance program, under the CCEA Proposal the parties would be
tequired to “mutually agree to any and all aspects of the insurance program contained in this
Agreement, including without limitation, carriers, eligibility i'equiiemcnts,_ plan design,
premium, open enrollment and open transfer”. By contrast, the CCSC Proposal gives the
CCSC “the right, in its discretion, to change modify or alter any aspects of the insurance. .
programs contained in this Agreetnent, including without limitation, carriers, eligibility
réquirements, plan design, premium, open enrollment and open trapsfer periods.”

38. The Jay Decision was issued on November 13, 2015 after these parties had declared impasse
with respect to their colléctive bargaining efforts in accordance with Indiana Code § 20-29-6-
15.1. The Factfinder is making every effort to reconcile the impacis of the Jay Decision
upon the processes for Factfinding set forth by the Indiana General Assembly. In doing so,
the Factfinder observes that while the Factfinder is not allowed to consider any terins other
than those that may be collectively bargained, 7d., she also observes that Factfinding is not,

per se, collective bargaining by which the parties would agree upon the terms of a CBA.




Conversely, the express pucpose of Factfinding is to “impose contract terms on the parties.”
Id The Court of Appeals determination that Indiana Code § 20-29-6-2(a)(2) prohibits a
CBA established through Factfinding from containing terms inconsistent with the school
employees’ rights set forth at Indiana Code § 20-29-4-1 complicates the Factfinder’s ability
to comply with the dictates of Todiana Code § 20-29-6-15.1, which require the Factfinder to
(1) restrict Factfinding to “only those items permitied to be bargained” as set forth in Indiana
Code § 20-29-6-4; (2) prevent the occurrence of deficit financing considering only general
fund and referendum dollars; and (3) include only terms “proposed by the parties in their last,
best offers™. The Factfinder has attempted to consider the implications of Indiana Code §§
20-29-6-2(a)}(2), 20-29-4-1, 20-29-4-3, 20-29-6-4, 20-29-6-15.1 and the Jay Decision in
addressing the issues raised relating to the group health plan.

39. Mr. Hylton pointed out that similar to teachers’ salaries, which were at issue in the Jay

s &4

Decision, Indiana Code § 20-29-4-1 also requires collective bargaining of teachers® “related
fringe benefits”, which would include health insurance, Mr, Hylton atgued that just as the
Jay Decision prohibits school employers from unilateraily determining the placement of a
newly hired teacher on the salary schedule, school employers are similarly prohibited from
taking unilateral action pertaining to a health care program because that program is a wage
related fringe benefit.

40. Just as the Jay Decision deteimines Indiana Code § 20-29-6-2(a)(2) prohibits a CBA
cstablished through Factfinding from violating teachers’ rights under Indiana Code § 20-29-
4-1, the implication of the Jay Decision would also prohibit a CBA established through
Pactfinding from violating other laws as well. Included would be laws associated with a
school corporation’s rights and responsibilities as established at Indiana Code § 20-29-4-3.

41, Indiana Code § 20-29-4-3 states;

School employérs have the responsibility and authority to manage and direct on

behalf of the public the operations and activities of the school corporation to the
full extent authorized by law, including but not limited to...”

certain items enumerated.

* Given the recent issuance of the Jay Decision and the 30.day time period within with this recopimendation must
be issued, the Factfinder has been unable to conduct a full and completé study of its implications. The Factfinder
observes that in.some respects the result of the Jay Decision appears contradictory to the Factfinding process and is
hopeful that future clarification through 1EERB interpretations and guidance, administrative rules of future litigation
will prove insightful,
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42. Under Indiana Code § 20-26-5-4(a)(8)(A), a school employer, such as the CCSC, has the:
“,..specific power....to do the following: (A) Employ, contract for, and discharge
superintendents, supervisors, principals, feachers...” but with the stipulation that “the
compensation, tétms of employment, and discharge of teachers are, however, subject to and
governed by the laws relating to employment, contracting, compensation, and discharge of
teachers.” (emphasis added).

43, Clearly, at least two of the “laws relating to employment, conracting, gompensation, and
discharge of teachers” are brought into issue with respect to the CCEA Proposal’s terms
associated with the group insurance plan. The first is Indiana Code §§ 20-29 relating to
collective bargaining and the other is Indiana Code § 20-26-5-4(a)(15), which authorizes the
CCSC to maintain a self-funded insurance program for health and dental coverage for its
employees.

44, “When construing statutes, our primary goal is to determine and give effect to the intent of
the legislature. Sée Foremost Life Ins. Co. v. Dep't of Ins. 274 Ind. 181, 186, 409 N.E.2d
1092, 1095 (1980). When two statutes on the same subject must be construed together, a
couirt should attempt to give effect to both and must attempt to harmonize any inconsistencics
or conflicts before applying any other rule of statutory construction. State v. Universal
Outdoor, Tnc., 880 N.E.2d 1188, 1191 (Ind. 2008); Bd. of Trs. of Ind, Pub. Emps. Ret. Fumd
v, Grannan, 578 N.E.2d 371, 375 (Ind. Ct. App. 1991), irans. denied.” Moryl v. Ransone, 4
N.E. 3d 1133, (Ind. 2014},

45, The collective bargaining provisions of Ind. Code §§ 20-29, particularly Indiana Code § 20-
29-8-5, which refers to Indiana Code § 20-29-6-4, must be considered in concert with laws
specifically applicable to the CCSC’s participation in programs of insurance for health and
dental benefits for employees.

46. With respect to health insurance plans the CCSC is authorized:

In accordance with IC 20-26-17, to:

(A) participate in a state employee health plan under IC 5-10-8-6.6 or IC 5-10-8-
?}%’ purchase msurancé; ot

(C) establish and maintain a program of self-insurance;

to benefit school corporation employées, including accident, sickness, health, or

dental coverage, provided that a plan of self-insurance must include an aggregate
stop-loss provision. '

11




Indiana Code § 20-26-5-4(a)(15).

47. The CCSC is, however, obligated to observe Indiana Code §. 20-26—17 and partigular to this

issue; the limitation set forth in Scction 3 oit the expenditure of funds for employee health

plans.

48. Tt is the conclusion of the Factfinder that, a teachers® organization and a school corporation

may collectively bargain the coverages to be provided by a group insurance plan but to allow
the school corporation, in this instance the CCSC, to comply with the requirements of
Indiana Code § 20-26-17 and possibly other laws relating to self-funded group insurance
programs, it must be in a position to control certain aspects of that program without obtaining
the teachets organization’s, in this instance the CCEA’s, mutual agreement. To determine
otherwise wonild place teachers in a position to collectively bargain for increased benefits and
later withhold their mutual agreement to an increase in individual premiums necessary to
find those benefits, which action would force the school corporation to either expend a
greater amount than is legally allowed by Indiana Code § 20-26-17-3 or violate a CBA. The
Factfinder believes it was not the intent of the Indiana General Assembly to potentially place

a school corporation in this untenable position.

49, In this instance the cvidence is clear that the CCSC and the CCEA did collechvely bargain .

the coverages to be provided by the group insurance plan. This is evidenced by the inclusion
of new coverages including improved breast pumps, increased dental coverages, and the
elimination of the rérj_uirement to participate in mail-order prescription services in tﬁe
unratified TA that were retained in both the CCEA Proposal and the CCSC Proposal.

50. It is the opinion of the Factfinder that application of the- Jay Decision to this issue would

51

require the CCSC and the CCEA to collectively bargain the benefits that will be provided to
the teachefs with respect to a program of group insurance, but would afford the CCSCs
maintenance of control over the amount of premiums, plan design, carriers and other matters
associated in order to comply with other laws, This implementation scheme is not, in the
opinion of the Factfinder, contrary to the Jay Decisionand does not constitute a failure {o
collectively bargain as required by Indiana Code §§ 20-29.

With respect to the tax deferred savings plans, the CCEA Proposal clearly states that the plan
vendor, plan design and employer contributions must be “mutnally agreed” and requires the

establishinent of a 403(b) retirement plan that “will include provisions for ...matching

12




employer contributions.” The plain language of this provision, found at Article 8(b) of the
CCEA Proposal clearly requires the 403(b) plan to include matching employer contributions.
Upon inquiry by the Factfinder regarding the financial impact of fulfilling this requirement,
the CCEA offered the following response:

Axticle 8: Reinstates language from the 2008-2012 CBA. This language was

removed in the CCSC LBO in 2012-2013. The teachers presenily have and the

district maintains 401a, 403b, & 457 plans. This language changes no current

practice and only provides additional language for clatification. The 403b plans,

maintained by the CCSC, previously provided for salary reduction contributions

and currently remain a practice of the district. The plan previously provided for

matching employet contributions, although this provision was removed in CCSC

LBO 2012-2013. The vendor currently maintains accounts with funds deposited

for those prior employer contributions. The association intends to solely make

clear that these accounts must be maintained. CCEA has not asked for any

matching contributions in its LBO and the parties would need mutual agreement
in the future to do so; therefore, there is no finaneial impact.

572. The Factfinder observes from the CCEA’s responsc that the matching employer contributions
had existed dusing the period of time covered by the 2008-2012 CBA, from which this
language was taken. The language clearly was intended to impose a duty upon the CCSC
from 2008 through 2012 to provide employer matching contributions and the language still
accomplishes that purpose, regardless of the CCEA’s intent. This language was eliminated
with the 2012-2013 CBA when the requirement for the CCSC to make the matching
contributions was also climinated. To avoid a renewal of the requirement for the CCSC to
provide matching contributions that language must not be included in the 2015-2016 CBA.

53. This language would need to be stricken if the CCEA Proposal were selected as the 2015-
2016 CBA.

54. While revisions exist between the CBAs for each of the years 2012-2013, 2013-2014, and
2014-20135, the differences between those CBAs, the TA and the CCSC Proposal are
generally insignificant or were made to address potentially new legal requirements.

55. While the CCEA. Proposal is not dissimilar to the TA or the previous three CBAs it is clearly
more divergent than the CCSC Proposal.

IIJ, Comparison of Wages and Hours of the Employees Involyed with Wages of Other
Employees Working for Other Public Agencies and Private Concerns Doing Comparable
Work, Giving Consideration to Factors Peculiar to School Corporation

13




56. The CCEA offered evidence that a new teacher hired at Carmel Clay Schools is hired with a

salary of $35,718, which is less than the lowest teacher salary offered at six (6) area school
corporations. The CCEA documented that this salary is 7.8% less than the starting salaty of
the school corporation with the closest starting salary.

57, The CCEA also established that the Carme! Clay teachers at the highest salary leve] earn less

58,

than the highest salary levels at each of the same six (6) area school corporations, earning
3.26% less than the highest salaried teacher at the-school corporation with the closest top
salary. '

However, the CCSC, highlightin’g the fact that the CCEA provided data for only the highest
salary and for the lowest salary offered at those six (6) comparable schools. The CCSC
explained that focusing only on the highest and lowest salaries provides a skewed

c_:om_pa_r_ison of the Carmel Clay teachers’ salarios to the salaries of teachers at those schools.

59, The CCSC offered that school corporations have deviated away from “step and lane”

60,

61.

schedules to such an extent that the Indiana School Board Association no fonger compiles
salary comparison data. The CCSC observed that in recent years the more common practice
has involved the use of stipends and other salaty enbancements, such as hiring bonuses that
provide increases applicable to only otie contract term.

To connter the CCEA’s position, the CCSC explained that many area school corporations
recognize only the educational degree, i.e. Bachelor degree or Master degree, whereas
Carmel Clay teachers benefit from seven educational degree levels including Bachelor
degree, Bachelor degree plus 15, Bachelor degree plus 30, Master degree, Master degree plus
15, Master degree plus 30, and Doctor of Education degree.

Furthermore, the CCSC offered that while the Carmel Clay School’s lowest and highest
salaries are lower than the same level salaries offered by other area schools, the Carmel Clay
School’s salary schedule is designed to provide consistently increasing salaries over an 18
year period at which time its teachers reach the highest salary level. By comparison, CCSC
advised that while teachers at other area school corporations begin at hi gher salaries, those
salaries do not increase consistently over time. The CCSC further reported that teachers at

some of those schools only reach the highest salary levels after 22 years of service. The
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CCSC concluded that the Carmel Clay teachers actually achieve greater “career earnings” by

virtue of steadily increasing salaries and reaching the highest salaries four years soonet.

62. COSC also explained that because of its ability, under the present CBA, to hiré teachers at a

63.

salaty level above the minimum provided by the salary schedule, some Carmel Clay
teachers’ career earmnings do not actually begin froni the minimum salaty on the salary
schedule. The CCSC recognized, however, that the Jay Decision may ¢liminate its continued

ability to exercise flexibility in placing new teachers above the minimum salary on the salary

schedule.

While the CCSC noted the insufficiency of the CCEA data, the CCSC provided no actual
comparable data to support its position. The parties each explained their positions cogently

and both outcomies are clearly plausible.

64. In an effort to evaluate the merits of the parties’ positions, the Factfinder considered the

65.

entirety of the “Indiana Blue Ribbon Commission on the Recruitment and Retention of
Excellent Educators” (IBC Report) and the “Final Report” of the Interim Study Committee
on Education dated November 1, 2015, (Fingl Report).

As the CCEA established, the salary schedule associated with the 2014-2015 Carmel Clay
Schools CBA provides a salary of $35,718 for a first year teacher holding only a Bachelor
degree. According to the IBC Report the median income for a fitst year teacher is only
$35,000. By comparison to Indiana median teacher compensation the very lowest salary on
the Carmel Clay Schools” salary schedule is very close to the average compensation provided
to a teacher with two years of experience. The considerations do not take info account the
ability to increase salary based on seven different levels of educational accomplishment by
which a first year teacher at Carmel Clay Schools may earn as much as $43,484 and a second

year teacher may earn as much as $47,189,

66. This trend continues with Carmel Clay teachers having 10 and 20 years of experience. The

median compensation for a 10 year teacher in Indiana is $46,268, whereas Carmel Clay
Schools provides compensation for-a 10 year teacher between $49,037 and $60,140
depending upon educational qualifications. Similarly, the median compensation for a teacher
with 20 years of teaching credit is $60,849. Carmel Clay teachers with 19 yéars of service
credit earn from $62,362 to $76,796 depending upon educational accomplishments.
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67. While the record lacks sufficient data to properly evaluate Carmel Clay Schools’ salarics as
comtpared specifically to the six (6) area schools identified by the CCEA, the material in the
record clearly supports the CCSC’s position if the comparison relates to median teacher

compensation for Indiana as a whole.

1V. The Financial Impact on the School Corporation and Whether Any Settlement Will
Cause the School Corporation to Engage in Deficit Financing as Described in IC 20-29-6-3

68. After consideration of the parties’ financial data it is the Factfinder’s conclusion that the total
revenue for consideration in establishing the Carmel Clay Schools CBA is $107,107,247.
This revenue is comprised of $89,004,102 as certified by the Indiana Depariment of
Education plus $13,352,145 as established by the Department of Local Government Finance,
and enhanced by an additional $4,751,000 in miscellaneous revenue.

69. The Factfinder recognizes that the CCEA identified general fund revenue in the amount of
$89,058,711. This ig inconsistent with the DOE Certification provided by both the CCEA
and the CCSC.

70, The Factfinder also recognizes that while the miscellaneous revenue figure provided by the
CCEA and the CCSC are similar they are not the exact same figure The CCSC identified the
miscellancous revenue as $4,751,000 while the CCEA offered only $4,587,139 in
miscellangous revenie. The Factfinder and the Financial Consultant have been unable to
identify the exact composition of either the CCSC or the CCEA misceéllaneous révenue
figures. Therefore, for purposes of this analysis the higher of the two revenue amounts, or
$4,751,000, is being used.

71. The CCEA P_ro?os_al contains al{ of the terms and provisions included in the CCSC Proposal
and the CCEA offefed no contradictory financial data associated with these terms and
provisions. For this reason, the.expenditures associated with the CCSC Proposal are.
considered first.

72. The total non-teacher expénses provided by the CCSC include $1,305,000, which represents
a two percent (2%) salary and wage increase for non-teaching staff, hiring three additional
student services coordinators at a cost of $169,500, a $175,000 contribution to the self-
funded workers compensation fund, and $350,000 to ¢over increased fixed expenses,

including iteins such as electric and insurance. The total of these expenses is $40,825,297.
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73. The CCEA argued that additional monies would be available for teacher compensation if the

CCSC had not expended revenue on these non-teaching expenses. The Factfinder observes
that it is the CCSC’s responsibility to property fund its workers compensation program and to
ensure that fixed expenses, such as electric bills, are paid. It is also the sole responsibility of
CCSC to ensure that all Carmel Clay School employees, not only the teachers, are provided
adequate salaries and benefits,

74. The collective bargaining requirements of Indiana Code §§ 20-29 do not allow teachers to
control overall budgetary obligations of a school employer. In fact, Indiana Code § 20-26-5-
4(a)(16), authorizes the CCSC “to make budgets, to appropriate funds, and to disburse the
money of the school cotporation in accordance with applicable law.”

75. It is not clear that the CCEA possesses any authority to dispute the CCSC’s budgeting
determinations. However, if the CCEA desired the Factfinder to view the other expenditures
made by the CCSC as unnecessary or as an intentional effort to artificially decrease the funds
available for teachers’ salaries and benefits, it would be necessary for the CCEA to provide
data to support a conclusion that the non-teacher expenses are unnecessary, frivolous or
otherwise improper. The CCEA made no such allegation.

76. The CCEA merely expressed the opinion that the CCSC was not required to make the
expenditures, offering further that the CCSC could have exercised discretion to forego
expending revenue on non-teacher salaries, workers compensation funds and the hiring of
additional non-teacher staff in favor of awarding teachers a greater proportion of the
available révenue. This position is not persuasive.

77. Within any school, the teachers are likely the most bighly visible employees. However, a
teacher’s ability to focus on the students, the lesson plans, and other teaching functions is
facilitated by the non-teaching staff in the school corporation who ensure that teachers are
hired, payroll is processed, insurance benefits are available, buildings and grounds are
maintained, safe and clean, and meals are served. Therefore, the custodians, the nurses, the
ihstructional aides, the administrative assistants, fhe maintenance and cafeteria works, the bus
drivers, principals, and other non-teaching staff are entitled t6-just compensation in the same
manner as are the teachers, Without undermining the value of Indiana’s teachers, the
Factfinder observes that both teaching staff and non-teaching staff are valuable to children’s

learning.
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78. In this instance, the material presented during Factfinding establishes clearly and without
contest that the CCSC intended all Carmel Clay Schools staff, including both the teachers
and the non-teaching staff, to receive a 2% salary increase. The CCSC was prepared to
expend financial resources on hand, which it could do during the collective bargaining phase,
in order to ensure this salary increase occurred for all of its employees.

79. The teachers’ failure to ratify the TA caused them fo lose out on their opportunity to share in
the CCSC’s anticipated 2% salary increase because following a declaration of impasse the
CCSC is no longer permitted to spend funds on hand.

80. The total revenue of $107,107,247 reduced by the total non-teacher expen‘ses of $40,825,297
Ieaves $66,501,950 to fund the 1.BOs.

81, The expense associated with the CCSC Proposal, the terms of which are fully incorporated
into the CCEA Proposal, is $66,157,574.

82. The Factfinder has calculated the total amount of revenue remaining after fanding the CCSC
Proposal is $344,376%.

83. In addition to all of the tertas and provisions included in the CCSC Proposal, the CCEA
Proposal provides for an additional 1.5% across-the-board salary increase, adds a 1% stipend
for teachers at the top of the salary schedule, eliminates Row A from the salary schedule, and
requires all newly hired teachers and all long term substitutes to be paid at the lowest
applicable salary schedule giving credit only for service at Carmel Clay Schools. The
parties’ estimation of expenses associated with the CCEA Proposal’s additional terins and

provisions, displayed below, are not significantly different:

CCEA CCSC
Added 1.5% salary $34,000 835,000
Eliminate Row A 93,808 78,695
1% Stipend for top 146,416 152,705
New Hires at Bottom Row (110,190}

1074314 956210

*The Factfinder recognizes that this figure is $220,000 different than the figure presented by the CCSC, The source
of this difference has not been identified by either the Factfinder or the Financial Consultant,
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84. Beginning with the revenue remaining after funding the CCSC Proposal, or $344,376, and
subtracting the lesser of the two expense estimations, which is the $956,210 estimation.
presented by the CCSC, the Factfinder determines that the CCEA Proposal results in a
negative balance of $-611,834.

83. It is coneluded that the CCEA Proposal results in deficit financing,

V. The Public Interest

86. It is clear from the data contained within the record that educators and education support
professionals actoss Indiana are concerned about recruiting and maintaining qualified
teachers, particularly teachers in “shortage areas™, which include exceptional needs, carecr
and technical education, mathematics, science and world language teachers. BRC Report,
rg.32.

87, The data indicates that teacher salaries ate one item under consideration in addressing these
teacher shortages. As the CCEA pointed out, one of the recommendations involves:

The iniroduction of legislation that would require a significant amount of new
money appropriated to s¢hools to be directed to educator salaries, specifically to
educators with one to ten years of expetience.

Final Report, Recommendation 11, pg. 4. However, another recommiendation is:

The introduction of legislation which would provide for further review for
ificteased salary flexibility in teacher shortage areas per school corporation.

Firial Report, Recommendadtion 5, pg. 4.

88. The Factfinder observes that the CCEA emphasized Recommendation 11 of the Final Report,
which supports the goal of adding new money to enhance the salaries of those teachers with
one to ten years of experience. However, the CCEA Proposal is not entirely consistent with
this initiative. The CCEA Proposal provides a 2% increase to all teachers across-the-boatd
plus it adds a 1% stipend increase to those teachers at the top of the salary scheduls,

89. The only additional compensation added to the salaries of teachers with one to ten years of
experience occurs through the elimination of “Row A” on the salary schedule, which.
positively impacts only newly hired teachers or long term substitute teachers. The removal
of the “Row A” salary will have no impact upon teachers with two to 10 years of service,

who are specifically identified as imporiant to Recommendation 11 of the Final Report.
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Furthermore, as was noted previously, the Factﬁnde.r concludes that implementation of this
provision of the CCEA Proposal may decrease moral and creaté discord amongst teachers
beginning new careers. W]iik: less tangible, this latter result would be counter-indicated in
ati atmosphere focused on tecruiting and retaining excellent teachers,

90, Furthermore, the CCEA Proposal would have the effect of prohibiting the CCSC from
exercising flexibility of any kind in recruiting the most highly qualified teachers through an
upward salary adjustment, which contradicts the Final Report’s Recommendation 3.

91. While the CCSC and the CCEA, through collective bargaining, could have enhanced the
percentage of the salary increase afforded to those teachers with one to ten years of service
instead of offering an across-the-board increase, that cannot be accomplished through
Factfinding following a declaration of impasse of collective bargaining because the
Factfinder “may not impose terms beyond those proposed by the parties in their last, best
offers.” Indiana Code § 20-29-8-7(c)(3).

92. The expressed intent of the CCSC is to retain the ability to exercise discretion with respect
to the salaries of new teachers for the purpose of recruiting highly qualified teachers,
gpecifically teachers in shortage areas. The CCSC’s intention is consistent with
Recommendation 5 of the Final Report. However, the CCSC recognizes that the Jay
Decision may have bearing upon this issue. To address this possibility the CCSC Proposal
has included, within its terms, the intent to maintain its current practice of exercising
discretion with respect to the salaries of newly hired teachers unless such practice is deemed
impermissible as a result of the Jay Decision. In the fatter instance, the CCSC Proposal
contains terms that acquiesce to establishing newly hired teacher salarics in the manner
prescribed by the CCBA, by placing all newly hired teachers at the bottom of the salary
schedule, giving credit only for prior years of service at Carimel Clay Schools., While that
latter possibility is inconsistent with Finding 5 of the Final Report, it may be necessitated by
the Jay Degision,”

5 Courisel for the parties offered argument regarding the applicability of the Jay Decision upon this Factfinding.
With raspect to the group insurance program the. Factfinder has previously concluded that the CCSC Proposal’s
provisions are not inconsistent with the Jay Decision. The Factfinder further concludes that by including an
alternative means of addressing the poténtial application of the Jay Décisian to the salaries of newly hired téachers
in its Proposal, the CCSC has avoided any inconsistent with the Jay Decision on that issue.
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93. Moreover, Indiana Code § 20-29-6-3 has expressly prohibited a school corporation from
engaging in deficit financing, Only the CCEA Proposal expressly violates this prohibition,
94. It is the conclusion of the Factfinder that the CCEA Proposal does not serve the interests of

Carmel Clay students and is inconsistent with applicable law.

VL. Recommendation
It is the recommendation of the Factfinder that the CCSC Proposal be adopted as the 2015-2016
Carmel Clay Schools Collective Bargaining Agreement.
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