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SUBSTITUTE NATURAL GAS PURCHASE AND SALE, AGREEMIINT

This Substitute Natural Gas Purchase and Sale Agreement (as amended from fime {o
time, together with all Exhibits and Schedules, this "Agreement") is entered into as of January
14, 2011 (the "Execution Date") by and between INDIANA GASIFICATION, LLC, a Delaware
liited liability company ("Seller”) and the INDIANA FINANCE AUTHORITY, an
independent body politic and corporate and an independent instrumentality of the State of
Indiana ("Buyer" and together with Seller, the "Partics" and individually each of Seller and
Buyer is referred to as a "Party”). The capitalized terms used in this Agreement not otherwise
defined herein have the meanings specified in Schedule 1.

RECITALS:

WHEREAS, Seller is developing a project in Indiana that contemplates, among other
things, the design and construction of a coal gasification facility (the "Plant") that will use coal to
manufacture methane gas of pipeline quality; suitable as a substitute for natural gas, and is
entering into this Agreement pursuant to which Scller will sell such substitute natural gas
("SNG"} produced by the Plant to Buyer and Buyer will purchase Conforming SNG (as defined
herein) produced by the Plant; and

WHEREAS, Seller has applied for 4 federal loan guarantee through the United States
Department of Energy Loan Guarantee Programm Office, Solicitation Number DE-FOA-0000008
to obtain a federal loan guarantee in respect of the financing of the Plan(; and

WEHEREAS, pursuan{ to Indiana Code 4-4-11.6, the general assembly of the Indiana
legislature has detormined that (a) the furnishing of reliable supplies of reasonably priced natuial
gas for sales to Retail Iind Use Customers is essential for the well being of the people of Indiana
because natural gas prices are volatile, and energy utilities have been unable fo mitigate
completely the effects of the volatility; (b) long tezm contracts for the purchase of SNG between
Buyer and SNG producers will enhance the receipt of federal incentives for the development,
construction, and financing of new coal gasiflication facililies in Indiana, (¢} Buyer's participation
in and oversight of the purchase and sale of SNG for the benefit of Retail End Use Customers is
critical to obtain low cost financing for the construction of new coal gasification facilities, and
(d) obtaining [ow cost financing for the construction of new coal gasification facilitics is
necessary to allow Refail End Use Customers to enjoy the benefits of a reliable, reasonably
priced, and long term encrgy supply; and

WHEREAS, Buyer is authorized pursuant to Indiana Code 4-4-11.6 to enter into certain
contracts for the purchase, transportation and delivery of SNG from coal gasification facilities
that meet certain requirements; and

WHEREAS, Buyer has determined that Seller is a producer of SNG from a "coal
gasification facilily” within the meaning of the Statute and {hat entering info this Agrecment is
consigtent with the authority granted to Buyer under Indiana Code 4-4-11.6; and

WHEREAS, Seller and Buyer desire to enter into this Agreement for the purchase and
sale of the SNG for thirty (30) years on the terms and conditions set forth below;




NOW, THERETFORE, in consideration of the promises and the covenants herein
contained and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the Pariies agree as follows:

ARTICLEI
TIERM AND TERMINATION

1.1 Term.

(a) Subject to satisfaction of the conditions precedent set forth in Sections 8.1
(Initial Conditions Precedent) and 8.2 (Subsequent Conditions Precedent), this Agreement
shall become effcctive upon execution by both Parties and, if not carlier terminated in
accordance wilh Scction 1.2 (Termination by Buyer) or Section 1,3 (Termination by Seller)
below, this Agreement shall continue in effect for a lerm ending on the date that is the thirlieth
(30th) anniversary of the Commercial Production Date. Notwithstanding the effectiveness of
this Agreement, the Parties shall not have any binding obligations under this Agreement other
than the confidentiality and cooperation obligations under Section 15.14 (Confidentialily) and
Section 15.15 (Mutual Cooperation), respectively, and only the provisions set forth in Article
XV (General Provisions) (excluding Section 152 (Non-Severability), Section 154
(Replacement of ¥ndices) and Section 15.11 (Limitations on Damages)) shall be binding upon
the Parties until all conditions precedent set forth in Sectfions 8,1 (Initial Conditions Proccdent)
and 8.2 (Subsequent Conditions Precedent) have been satisfied in full.

(b)  If there is no Contract Savings Guaranty Shortfall Amount at the end of
the Primary Term, or at the point in the Shoetfall Term at which the Contract Savings Guaranty
Shorifall Amount has been reduced to zero, Buyer shall have the option to extend this Agreement
beyond the Primavy Term or Shortfall Term, as the casc may be, on the same terms and
conditions as the Primary Term, for the following quantities and time periods, exeept that the
0&M Component of the Adjusted Base Contract Price will be replaced with an O&M
Component Tor the pass-through of the actual operating and maintenance expenses incured by
Seller for the relevant period, as deterinined by Scller's books and records and subjcct fo
verification by an independent advisor chosen by Buyer:

Buyer Option Monthly Quantity
Exiension Yeats

1-5 Up to 80% of MICQ
6-10 Up to 60% of MCQ
H-15 Up to 40% of MCQ
16-20 Up to 20% of MCQ

Buyer may exercise the option described in this Scction by giving Seller one hundred cighty
{180) days’ written notice prior to the end of the Primary Term or Shortfall Term, as the case
may be.

1.2, Termination by Buyer. Buyer may terminate this Agreement prior to the
end of the Term as follows:




(a) upon thitty (30) days' prior written nofice to Seller if Seller fails to achicve
any of Seller's Milestones by the Outside Completion Dafe for such Milestone; provided,
however, that (i) the Outside Completion Date for any Milestone shalt be extended (A) on a day
for day basis for the effects of any Force Majeure or for any action or omission by Buyer or
Marketer to the exient that such action or omission directly and materially adversely affecied or
affects Seller's ability to achieve such Milestone, and (B)Y to permit the execution and/or
implementation of any Recovery Plan put into effect by Seller so long as the Recovery Plan shall
be reasonably projected by the Independent Engineer to permit the Commercial Production Date
to occur on or before the Long Siop Date; (ii) to be effective, any such notice must be delivered
by Buyer to Seller not tater than ninety (90) days afler Buyer first has written notice from Seller
of Seller's failure to meet such Milestone; and (iii) within such ninety (90) day period Buyer may
notify Seller that it waives the then existing Milestone deadline for a specified period of time,
after which Buyer will have a renewed right to terminate if the Milestone is not met at the end of
the extension period (without the requirement that Buyer provide any additional advance notice);

(b)  upon thirty (30) days' prior written notice to Seller if an Event of Default
by Seller has occurred and is continuing (provided that such wriiten notice shall be immediately
effective upon delivery in the case of an Ivent of Default by Seller under Section 12.1{a)
(Events of Defaulf));

) immediately upon delivery of notice of termination as provided under
Section 8.1 (Initial Conditions Precedent);

(d)  upon thirty (30) days' prior written notice to Seller as provided in
Section 13.4 (Maximum Duration); or '

()  upon thirly (30) days' prior wrilten notice to Seller if the Commercial
Production Date has not occurred by the Long Stop Date.

1.3, Termination by Seller. Seller may {erminate this Agieement prior to the
cnd of the Term:

) upon thirly (30) days' prior written notice to Buyer at any time afier Seller
determines through its engineering and design work or for any other reason that the construction
of the Plant is not ccononrically feasible or at any time that Seller determines that it will not be
able to satisly any of Seller's Milestones by the. Target Completion Date for such Milestone and
therefore abandoned;

(b)  upon thirty (30) days' prior writlen notice to Buyer as provided in
Section 13.4 (Maximum Duraiion), or

{¢)  upon thirty (30) days' prior writien notice if an Event of Default of Buyer
has occurred and is continning (provided that such writien notice shall be immediately effective
upon delivery in the case of an Bvent of Default by Buyer under Seecfion 12.1(a) (Iivents of
Default}).

H Seller terminates this Agreement for any reason other than pursuant to Seetion 1.3(Iy) or (¢}
(Termination by Seller), Seller acknowledges and agrees that it shall not have the right (o sell




SNG or Additional Producls to any Person other than Buyer as a result or consequence of such
termination,

Notwithstanding anything to the contrary in this Agrcement, Sellet's termination of (his
Agreement pursuant to this Section 1.3(a) (Termination by Seller) at any time prior to the
Financial Closing Pate ot the commencement of construction of the Plant shall be without
liability of any kind whatsoever to Buyer, except that Seller shall remain obligated to pay certain
fees and expenses of Buyer that Seller has expressly agreed in advance to pay upon an early
termination of this Agreement pursuant to Section 15.13 (Preparation of Agreement; Costs
and Expenses) subject to the agreed upon maximum liability amount set forth in Section 15.13
(Preparvation of Agreement; Costs and Expenses) that Seller has agreed o pay thereunder,
For the avoidance of doubt, Seller shall not have any obligation under this Agreement for
Remediation of or Remediation Costs relating to the Plant site (other than Remediation Costs for
any environmental liability caused by Seller) if this Apreement is terminated prior {o the
commencement of construetion of the Plant, so long as the Plant site is in substantially the same
or better condition as it was prior to Seller's ownership,

L.4. Swival,  The following rights and provisions shall survive the
termination of this Agreement: (a) the rights of either Party that have accrued diwing the
Term prior to the effective date of the termination of this Agreement, including the right lo
receive payment for amounts due in respect of the period prior to the effective date of the
termination of this Agreement, (b) sctoff rights, (c) the audit rights set forth in Section 9.6
(Audits), (d) dispute resolution provisions in Article X (Dispute Resolution), () ithe
limitation of liabilities in Section 12,6 (Limitation on Liability), (f) the rights as to
Collateral granied to cither Party pursuant to Section 12.8(a) (Consumer Profection
Reserve Account), (g) the right of either Pariy to indemnification by the other Party, (h) the
governing law clause in Scetion 15.7 (Governing Law), and (i) the confidentiality
obligations in Section £5,14 (Confidentiality). -

ARTICLE I
PURCIIASE AND SALE

2.1, Purchase Obligation. Subject to the provisions of this Agreement,
including, but not limited to Article XIII (Force Majeure), from the Commercial
Production Date and thereafter during the Primary Term, Buyer shall be obligated to
purchase and take or pay for the Annual Contract Quantity from Seller in accordance with
this Article II (Purchase and Sale),

(#)  Buyer shall purchagse and take or pay for all of the Conforming SNG
tendered at the Title Transter Point by Seller on a monthly basis, up to the Applicable MCQ;
provided, however, that if the Monthly Actual Annualized Average as of the first day of any
month is less than the Monthly Annualized Average applicable as of such date, then the monthly
quantity to be sold in such month and the subsequent following months shall be increased from
the MCQ to the Increased MCQ for each such month until the Monthly Actual Annualized
Average as of the beginning of any subsequent month is cqual to or higher than the Monthly
Annualized Average. Notwithstanding anything to the conirary in the foregoing, in each month
Buyer shall be obligated to take and pay for all Conforming SNG tendered by Setler at the Title




Transfer Point for Buyer (or Marketer on behalf of Buyer) buf in all cases subject to the
Applicable MCQ and the ACQ limitations in each Contract Year. Buyer shall be liable for the
cover damages described in Section 12,5 (Cover Damages) for any failure to take the
Conforming SNG tendered by Seller in accordance with this Section 2.1(a) (Purchasc
Obligation) on any Gas Day. Buyer shall have no obligation to purchase or accept delivery of
SNG or Conforming SNG that is not delivered to Buyer at the Title Transfer Point except to the
extent that Buyer designates an alternative delivery point in accordance with Section 2.4(c)
(Alternative Delivery During State Emergency),

(b}  Buyer shall pay for Conforiming SNG tendered by Seller to the Title
Transfer Point up to the Applicable MCQ in any contract month and up to the ACQ in any
Contract Year based on the produet of (i) the applicable MDQ times (ii) the Monthly Invoice
Contract Price. Notwithslanding anything herein to the contrary, Seller shall be solely
responsible for any cost or charge from the Marketer or any Receiving Pipeline atiributable to
the failure of the SNG to satisfy minimum specifications or output requirements, mciudmg the
Output Quality Requiretnents,

2.2, Manufacturc, Delivery, Sale, and Acceptance.

(8) Manufacture. Seller shall operate the Plant in accordance with Good
Industiy Practice and will use Commercially Reasonable Efforts to manufacture and produce
Conforming SNG up to its design capacity subject to (a) Planned Outages, (b} Force Majeure,
{c) unplanned or forced outages nol atiributable to Seller's willlul misconduct or failure to follow
Good Industry Practice, or (d) as provided in Scetion 4.4 (Limitation on Delivery). Seller
acknowledges and agrees that as soon as it has received notice from the Receiving Pipeline that
SNG being delivered to the applicable pipeline by Seller is not Conforming SNG, Seller shalt
immediately stop production of SNG at Seller's expense until it can deliver Conforming SNG to
the Receiving Pipeline. Seller or Seller's agent shall be responsible for monitoring the quality of
the Conforming SNG and any charges imposed by any Marketer or Receiving Pipeline based on
a failure of the Conforming SNG fo meet the Output Quality Requuemenls Any such charges
shall be paid by Seller and shall not be recouped as an expense included in the Base Contract
Price or Net Incremental Revenues.

(b)  Delivery, Subject to the provisions of {his Agreement, including, but not
limited to Article X1I¥ (Force Majeure) and Force Majeure, commencing on the Commercial
Production Date and continuing thereafter during the Term, Seller shall sell Conforming SNG to
Buyer, prior to selling Conforming SNG fo any third party, cach month at the Title Transfer
Point in an amount up to the Applicable MCQ in any mouth (but not to exceed the ACQ in any
Contract Year). Subject to the limitations in the Markeling and Services Agreement, Lhe Parties
may designate additional or different Title Transfer Points from lime to time as recommended by
~ the Marketer; provided, however that if firm transportation arrangements are not available in
respect of any such proposed additional liquid market points, Marketer shall only be obligated to
use ils good faith and Commercial Reasonable Efforts to deliver to such liquid market points.

(c) Sale, Subject to Force Majeure and the sale of Incremental Production,
Seller shall not sell or deliver SNG or Conforming SNG in any contract month to any Person
other than Buyer (or to Marketer on behalf of Buyer and Seller in accordance with the Markeling




and Services Apgreement); provided that any Conforming SNG up lo the Applicable MCQ
delivered to the Title Transfer Point for, or made available to, Buyer {or Marketer on behalf of
Buyer) that Buyer (or Marketer on Buyer's behalf) fails to accept for any reason {including Force
Maieure), may be sold by Seller in mitigation of its damages.

(dy  Acceptance and Title Transfer. Buyer shall accept and assume Iitle to
Conforming SNG that is delivered to the Marketer at the Title Transler Point and sold to Buyer
in accordance with Section 2.1(a) (Purchase Obligation) or at the alternative delivery point
designated by Buyer ‘pursuant to Scetion 2.4(c) (Allernative Delivery During State
Emergencey). Seller shall transfer to Buyer tille lo any Conforming SNG thal is delivered to the
Marketer for Buyet's behalf at the Title Transfer Point,

2.3, Excess SNG Production. Any SNG produced by the Plant in any month in
excess of the Applicable MCQ or in any Contract Year in excess of the ACQ shall be
marketed and sold as Incremenial Production by the Maikeler in accordance with the
Marketing and Services Agreement.

2.4, Third Party Marketing and Services, Marketer, Buyer and Seller will
enfer into the Marketing and Services Agrecment, pursuant to which the Marketer will, inter
alia, (a) accept deliveries of all Conforming SNG from the Plant at the Title Transfer Point;
(b) sell such Conforming SNG into the market in accordance with Section 2.4(a)
(Marketing Services) below; and (¢) provide the accounting services described below, The
initial Marketing and Services Agreement shall (i) provide for an inilial term of ten (10)
yeats from the CPD, subject to early termination for Marketer's breach or event of default
thereunder and subject to the renewal options set forth therein; (ii) establish general
parameters by which the Marketer will market the SNG for the Parties for their respective
quantities; and (iif) permif termination thereof by either Buyer or Scller for Marketer's failure
(o meet performance standards agreed to by Buyer and Seller therein. At leasl one year prior
to the expiration of the term of the initial Markeling and Services Agreement, the Parties
shall meet to determine whether such Marketing and Services Agreement shall be renewed
pursuant to the renewal options set forth therein or whether to consider proposals for a
replacement Marketer, The Partics shall cooperate and coordinate with each other to ensute
that a Marketing and Services Agreement as contemplated by and meeting the requirements
of this Agreement is in place af all times during the Term.

(a) Marlketing Services, The Marketer shall market and selt all SNG from the
Plant tendered at the Title Transfer Point, in accordance with the terms and conditions set forth
in, and subject to Force Majeure provisions of, the Marketing and Services Agreement, with the
objective of obfaining the maximum price possible for the Parties. For the avoidance of doubt,
on a monihly basis for each Contract Year, Buyer will purchase one hundred percent (100%) of
the output of the Plant for each and every day of each month wntil Buyer shall have purchased
the Applicable MCQ from Seller for each such month or uniil Buyer shall have purchased the
ACQ for such Confract Year. Any amounts produced by the Plant in a given month in excess of
the Applicable MCQ or in any Contract Year in excess of the ACQ will be sold by the Marketer
on behalf of Scller as Incremental Production. '




(b)  Accounting Services. The Marketing and Services Apreement shall
obligate Marketer to perform the following accounting services on a monthly basis:

(i) frack the price received per MMBtu for the sale of SNG in each
month and provide a calculation of the Monthly Weighted Average Market Price
for each month;

(ify  track the gquantities of Conforming SNG delivered to the Title
Transfer Point;

(iii)  tack the revenues based on the Monthly Woeighted Average
Matket Price (A) allocated to Buyer based on the MDQ of Conforming SNG and
(B} allocated to Seller based on all Conforming SNG in excess of the MDQ, in
each case for each month;

(iv)  provide Buyer and Seller daily price, quantity and revenue
information on a monthly basis, including a calculation of the Monthly Weighted
Average Market Price for cach month; and

(v}  maintain books and records wilh respect to the calculation of the
foregoing amounts and accounts, which books and records shall be subject to
audit by both Buyer and Seller.

(c) Alternative Delivery During State Emergency. For purposes of enhancing
state energy securily, Seller acknowledges that {he Matketing and Services Agreement will
provide that Buyer may elect during a State Emergency to take delivery of Conforming SNG at
the Title Transfer Point or, to the extent permitted by the Marketing and Services Agreement, at
another location designated in writing by Buyer in lieu of having the Marketer sell such
Conforming SNG in the market on Buyer's behalf, Notwithstanding the election of Buyer to lake
delivery of the Conforming SNG, the calculation of the Adjusted Marke! Differential in any
month in which Buyer elects to lake physical delivery of the Conforming SNG shall be
calculated as if the Marketer had sold such Conforming SNG in the markel at the applicable
index price determined in accordance with the Marketing and Services Agreement. Buyer shall
be solely responsible for arranging for distribution, transportation, and storage of the physical
SNG purchased under this Agreement in accordance with this Section 2.4(c) (Alternative
Delivery During State Emergency). Buyer shall be solely responsible for entering into
appropriate distribution, transportation, storage and nranagement contracts as defined in and
contemplated by Section 15 of the Statute that are necessary for the delivery and storage of SNG
after receipt of SNG at the Title Trans{er Point and as contemplated by Section 22 of the Statute
for collection of rates from Retail End Use Customers and for enforcing such contracts pursuant
to Section 7.2 (Marketing and Services Agreements and Management Agreements). Buyer's
fatlure to comply with any of its foregoing obligations shall not relieve Buyer of its obligation to
purchase and pay for Conforming SNG that is made available to Buyer at the Title Transfer Point
(or any applicable alternative delivery point).

(d)  Replacement Marketer. If for any reason the Marketer is no longer able or
willing io perform the services under the Marketing and Services Agreement on behalf of both




Parlies or is in breach of its obligations thereunder, Buyer and Seller shall jointly cooperate with
cach other to find a replacement gas marketer lo perform the services under the Matketing and
Services Agreement.  In the event that Buyer and Seller cannot agree upon a replaccment
Marketer, Buyer shall have the right to select the replacement Marketer, Buyer shall have the
right to enter into an agreement with a replacement Marketer and Seller shall agree fo become
party {o such agreement so long as the terms and conditions for the sale for SNG fiom the Plant
on behalf of Buyer and Seller shall be identical in all material respects to the predecessor
Marketing and Services Agreement. If the terms and conditions of any replacement macketing
and services agreement otherwise varies from the original or immediate predecessor Marketing
and Services Agreement, Buyer and Seller shall have the right to approve such new terms {which
approval shall not be unreasonably withheld, conditioned or delayed by either Party). For the
avoidance of doubt, Buyer will not be relieved from its purchase obligations wnder this

Agreement if it is unable to find a suvitable replacement Marketer, therefore Buyer retains the .

ulfimate authority to select such replacement Marketer.

2.5, Contract Savings Guaranty. Over the course of the Primary Term, Seller
guarantees that Buyer will realize the Contract Savings Guaranty Anmount,

2.6. Confract Savings Reconciliation.

(a) At the end of the Primaty Term (or the earlier date of termination of this
Agreement), the Parfies shall determine whether or not a Contract Savings Guaranty Shortfall
Amounf exisis,

(b)  If a Confract Savings Guaranty Shortfall Amount exists at the expiration

of the Primary Term (or the earlier date of termination of this Agreement), Selter shall inform

- Buyer whether or not Seller will rebate Buyer the amount of such Coniracl Savings Guaranly
Shorifall Amount in cash within thirty (30) days afier the expiration of the Primary Term.

(¢) If Seller rebates Buyer in cash for the Contract Savings Guaranty Shorifall
Amount at the expiration of the Primary Termn, Seller shall pay the Conlract Savings Guaranty
Shortfall Amount in cash within forty-five (45) day after the expiration of the Primary Term.

(d) If Seller does noti rebate the Contract Savings Guaranty Shortfall Amount
in cash at the expiration of the Primary Term, then Buyer shall, within sixty (60) days of receipt
of Seller's written notice of its election not to rebate the Contract Savings Guaranty Shortfall
Amount, notify Seller of Buyer's intent to either (i) exlend the Term during which period of time
Scller shall continue operations of the Plant in accordance with Good Industry Practice and
continue to sell Conforming SNG to Buyer under this Agreement based on the Discounted
Contract Price uniil the Coniract Savings Guaranty Shortfall Amount has been reduced to zero
(the "Shorifall Term") or (ii) require Seller to sell the Plant and apply the sale proceeds from
such sale first (o satisfy the Contract Savings Guaranty Shortfall Amount; provided that in all
instances, Scller can elect to satisfy the Contract Savings Guaranty Shortfall Amount by a direct
payment of any then remaining Contract Savings Guaranty Shortfall Amount to Buyer and

provided, further, that no sale of the Plant can be required by Buyer without the DOE’s consent, -

which consent shall not be unreasonably withheld or delayed, as provided in the Subordination




and Intorcreditor Agreement. For the avoidance of doubt, a Shortfall Term will not impact any
future renewal terms under this Apgrecimnent,

(¢)  In the event that this Agreement is terminated prior to the end of the
Primary Term, if a Contract Savings Guaranty Shortfall Amount exists as of such earlier date of
fermination of this Agreement, Buyer's claims against Seller for any such savings amount shali
be subordinated to the rights of the Financing Parties to be repaid in full for all amounts owing in
connection with the DOE Guaranteed Financing.

2.7, Use of Slag. Seller agrees that Buyer shall have the right at its option io
utilize (but not sefl, market or distribute except to another agency or instrumentality of the
state of Indiana) all slag generated by the Plant for road and other public infrastructure
projects without any obligation to compensale Seller for such usage; provided that Buyer
shall reimburse or pay Seller, as applicable, for any and all incremental costs incurred by
Scller in effectuating the transfer of such slag from Seller's slag pile located on the Plaut site
to a location designated by Buyer, If Buyer does not intend to utilize any portion of slag
generated by the Plant, then Buyer shall inform Seller of such intent-and Seller shall have the
right to sell any or all of such slag to any third party, Notwithstanding the foregoing, Buyer
agrees thai if Seller has identified a party willing to purchase the slag generated by the Plant
for a ferm of one yeat or greater, then Seller shall grant Buyer a right of first offer to use
such slag by providing written notice of such offer to Buyer, Within thitty {30} days after
any such offer, Buyer shall give wriiten notice fo Seller of the amounts of slag it desires to
use and the associated delivery schedule, Any amount of slag nof identified by Buyer to be
used in accordance with this Section 2.7 (Use of Slag) may be sold by Seller to a third party
purchaser, Af the expiry of the lerm of any such third party contract, Seller shall once again
offer Buyer the right of first offer by providing written notice to Buyer, and Buyer shall have
thirty (30) days to either accept or reject such offer. The net revenues generated fiom the

sale of slag by Seller to any third party purchasers shall be included in the calculation of

Incremental Revenues. All slag which is not sold to third parties will be considered waste
and any costs relating to processing and/or disposal will be included in the O&M
Component. Transporlation costs pertaining to slag which is sold to third party purchasers
shall be offset against revenues for sale of slag (o third partics except to the extent that Seller
has already included such costs pursuant to the O&M Component.

2.8. Security for Contract Savings Guaranty Amount. Seller shall grant Buyer
a lien over the Plant and the other non-cash assets of Seller to secure the Contract Savings
Guaranty Shortfall Amount existing as of the end of the Primary Term (or the earlier date of
expiration of this Agrcement, subject to the senior prior rights of the Financing Parties
providing the DOE Guaranteed Financing), which lien will not be recorded in any case until
the DOE Guaranteed Financing has been repaid in full and which lien will not be effective
unless and until a Contract Savings Guaranty Shortfall Amount remains unpaid by Seller at
the expiration of the Primary Term., The lien and security interest contemplated by this
Section 2,8 (Security for Contract Savings Guaranty Amounit) shall be documented in a
Mortgage and Security Agreement in form and substance mutually agreeable to Seller and
Buyer, which Mortgage and Security Agreement will be executed and delivered by Seller
concurrently with this Agreement, provided that any lien documents exccuted by Seller in
advance of the repayment in full of the DOE Guaranteed Financing must specifically provide




that they are not effective unless and until the date that the DOE Guaranteed Financing has
been repaid in full. Buyer shall have the right to delivery the original copy of the Morlgage -
and Security Agreement evidencing such lien fo the trustee acting as the collateral agent in
connection with the DOE Guaranteed Financing to hold in escrow with instructions to record
upon payment in full of the DOE Guaranteed Financing. Such lien and sceurity interest shall
include all accessions to and substitutions and replacements for and proceeds of, any of such
collateral. Subject to the foregoing, such Mortgage and Security Agreement shall include an
apreement of Seller 1o promplly from time lo time give, execute, deliver, file, record,
authorize or obtain all such financing statements, continuation statements, nolices,
inshruments, documents, control agreements, pledges, escrow agreeinents or consents or ;
other papers as may be necessary ot desirable in the reasonable judgment of Buyer to create,
preserve, perfect, maintain the perfection of, reinstate the petfection of, or validate, the lien
and security interest granted pursuant thereto or to enable Buyer to exercise and enforce ifs
rights thereunder with respect {o such lien and security interest. The Mortgage and Security
Agreement granted in favor of Buyer under this Agrecment shall be granted in favor of
Buyer (or fo a collaleral agent acting on its behalf) solely to secure the Confract Savings
Guaranty Amount existing as of the end of the Primary Term (or the carlier date of
expiration of this Agreement, subject to the senior prior rights of the DOR). If there are any
amounis oulslanding under the DOE Guaranteed Financing, the Mortgage and Security
Agreement granted in favor of Buyer (or to a collateral agent acting on its behalf) shall be
subordinated to the lien and mortgage and sccurily agreement executed in favor of the
Financing Parties providing the DOE Guaranteed Financing fo sccure amounts ouisianding
under the DOE Guaranteed Financing pursuant to a subordination and intercreditor

Agreement™).

ARTICLE IIT
COMMERCIAL YRODUCTION

3.1. - Determination of Commercial Production Date. Seller shall provide
Buyer with at least sixty (60) days' prior written notice of the proposed date of
commencement of performance testing of the Plant and at least three (3) Business Days'
written notice prior to the conduct of the initial Production Test and each subsequent
Production Test; and shall permit Buyer to be present and {0 monilor such tests; provided,
that Buyer's presence or monitoring of such Production Test shall not be a prerequisite to
Seller's ability to commence and conduct a Production Test.

3.2. Independent Engineer Certification, The Independent Engineer shall
cettify the results of each Production Test conducted pursuant to Section 3.1
(Determination of Commercial Production Date).

3.3. Notices by Seller and Buyer During Period Prior to the Commercial
Production Date.

(a) Seller shall provide Buyer with a report, no less frequenily than quarterly,
setting forth in reasonable detail, Seller's progress with respect to financing, permifiing and
construction of the Plant and all activities relating to commencement of commercial production
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of SNG. Without limiting the generality of the foregoing, Seller shall prdvide Buyer with timely
writlen notices of the following events and information (including copics of all relevant
documentation), specifying the subject matter thereof in reasonable detail:

(i) the date on which Seller receives written notice from the DOE that
the DOE has decided not to plocced with negotiations or a commitment on a loan
guarantee with respect to the financing of the Project;

(i)  the date on which the DOE issues a Record of Decision concerning
an Environmental Impact Statement on the Project, if applicable;

(ili)  the date, if any, on which Seller receives a commitment for the
Federal Loan Guarantee or the DOE Guaranteed Financing;

(iv)  the date on which the Construction Commencement Milestone is
achieved,

(v)  the date and nature of any suspension ot substantial curtailment of
material work under the BEPC Contract or the suspension ot substantial curtailment
of funding under the Equity Commiiments or the DOE Guaranteed Financing;

(vi)  commencing twelve (12) months prior to the expected Commercial
Produciion Date, written notice every month of the date on which the Commercial
Production Date is projected by Seller to occur (based on Sellet's most recent
projections as of each such notice);

(vii) the date of execution of any inferconnect agreement with the
Receiving Pipeline;

(viii) the date of exccution of any confract or agreement for the sale of
Additional Products or Incremental Production;

(ix)  the date of execution of any contract or agreement for fucl or any
other material contract or agreement

(x) ihe date of first production of SNG from any partion of the Plant,

(xi)  the date that is thirty (30) days prior fo the projected starl of the
Production Test;

(xii) the date that is three (3) Business Days prior to the actual starf of
the initial Production Test;

(xiii) not later than twenty-four (24) hours afler receipt of written
cettification from the Independent Engineer of the satisfactory complelion of the
Production Tesl, notice and the resulls thereof, and the proposed Commercial
Production Date;




(xiv) promptly, but in no event later than five (5) Business Days after
the fatlure to successfully complete any Mitesione by its Target Completion Date
or Quiside Completion Date, a writlen nolice of such failure including any
relevant information as to the cause of such failure;

(xv) the occwrrence of the Commercial Production Date.

(b)  Buyer shall provide Seller with timely written notices of the following
cvents and information, specifying the subject matter thereof in reasonable detail:

() the date on which Buyer has put in place all gas management,
distribution, and transporiation arrangements required by Section 7.2 (Marketing
and Services Agreements) and the terms of such service; and

(i)  the date on which each material Governmental Approval for
Buyer's performance of its obligations under this Agreement has been oblained;

34. Seller Milestone Target Pates, Subject (o Arfiele XTI (Foree Majeure),
Sefler shall use Commercially Reasonable Efforts to complete each of the Milestones
identified in the following table on or before the Target Completion Date opposite such
Milestone and shall be required to complete cach Milestone by the applicable Outside
Completion Date, (provided that each Milestone shall be extended on a day for day basis for
cach day after June 30, 2011 thal issuance of the TURC Order is delayed beyond such date):

Milesione Target Completion Outside Completion
Date Date

Financial Closing and Construction December 31, 2011 June 30, 2014

Conimencement

SatisTactory Passage of the Production Test June 30, 2015 March 31,2018

The Outside Completion Dates above will also be extended fo the extent thal achievement
thereof is prevented or delayed as a result of Force Majeure; provided, that Seller delivers and
implements a Recovery Plan in accordance with Section 1,2{n) (Termination by Buyer) that is
reasonably projected by the Independent Engineer to permit the Commercial Production Date to
ocour on ot before the Long Stop Date,

ARTICLE IV
OPERATION AND MAINTENANCE,

4.1, Quality. Seller shall, consistent with Good Indusiry Practice, al its cost
and using such methods and means in its sole discretion, manufacture, compress, dehydrate,
process, treat or condition the SNG so as to meet the applicable quality standards required
for delivery of Conforming SNG to Marketer and as required by the Receiving Pipeline
(collectively, the "Qutput Quality Requiremenits"),

42 Delivery Poinl. Selfer shall deliver to Buyer the Conforming SNG at the
Title Transfer Point. No delivery shall be deemed made if the SNG is nol accepted at the
Title Transfer Point because i does not conform.,
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4.3, Plant Design and Maintenance. Seller agrees that the BPC Contract shall
require the construction of a Plant with the components specified on Schedule 4.3 consistent
with Good Industry Practice. Seller shall use Commercially Reasonable Efforts to maintain
the Plant in good and efficient working order at all times in accordance with Good Industry
Practice (including training of employees, safety procedures, recordkeeping, scheduling
maintenance and major maintenance expenditures) and in such manner that the Plant should
be able at all times during the Term, be able (o produce the amount of SNG contemplated to
be dolivered by Seller to Buyer under this Agreement (subject to Section 2.2 (Manufacture,
Delivery, Sale, and Acceptance) and Section 4.4 (Limitation on Delivery)), Sebler will
apply for, obtain and maintain, at its cosi, all necessary Governmental Approvals {(and
renewals of the same) required to operate the Plant and 1o sell and deliver Conforming SNG
to Buyer; provided that Buyer will apply for, obtain and maintain, at its cost, all necessary
Governmental Approvals (and renewals of the same) required to accept Conforming SNG
from Seller. In addition, Seller shall use Commercially Reasonable Efforts fo ensure that all
operations and maintenance employees at the Plant will be irained and certified through a
teaining program that is in accordance with Good Industry Practice and meets all federal,
state and local certification requitements,

4.4, Limitation on Delivery,  Setler ‘shall not be obligated to deliver
Conforming SNG hereunder or to produce SNG at a rate or 8 quantity which in the opinion
~of Seller, acting as a reasonably prudent opetator, is not consistent with Good Industry
Practice,

4.5. Annual Meeting. At least one year prior to the expected Commercial
Production Date, the Parties shall establish the Coordination Committee which will mest to
discuss, coordinate and agree to relevant issues and decisions under this Agrcement,
including day-to-day communiecations, proposed changes to the Scheduling and Nominating
Protocol, reporting requirements, costs relating to compliance with changes in Governmental
Requirements, fucl costs (and any other costs that are passed through to Buyer in the
calculation of the Adjusted Base Contract Price), selection of an Independent Engineer when
necessary under this Agreement (consistent with the procedure set forth in the definition of
Independent Engincer), the adequacy of pipeline transportation (o receive and deliver Seller's
SNG at the Title Transfer Point, and such other matters as the Paviies deem appropriate. The
Coordination Committee shall agree upon such relevant issues and determine such decisions
at ieast six (6) months prior to the expected Commercial Production Date.

(a)  Each Party shall have the right to have other representatives and

employees present at any meeting of the Coordination Commiitee to discuss issues and matters
tequiring input from the Coordination Commiltee. Any individual appointed as a representative
of a Party 1o the Coordination Committee may be removed and a replacement thereof appointed
by such Party at any lime and from time and time upon written nofice fo the other Party, The
Marketer will also be inciuded in any meetings of the Coordination Committee (o the extent
necessary to discuss and resolve relevant issues impacting the Marketing and Services
Agreement,

(b)  The Coordination Committee shall meet from time to time upon fourteen

(14) days' prior written notice by Seller or Buyer at the Plant or a mutually acceptable location.
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In May of each year during the Term, after the information in respeci of the immediately ended
Contract Year is available to Buyer and Seller, the Coordination Committee shall meet to
discuss, among other things, but not limited to, (i) the forecast of projected Net Incremental
Revenues for the following Contract Year, (ii) the current balance in the Cumulative Real
Coniract Savings Tracking Account, (iii) day-to-day communications, (iv) the scheduling of
meetings, (v) any proposed changes to the Scheduling and Nominating Protocol, (vi) reporting
requirements, (vii) the past and [uture operational reliability of the Plant, and (viii) the proposed
Annual Fyel Procurement Plan and other matters identified in Section 4.6 (Fuel Procurement
Plans). Pending a recommendation as (o any dispute on matlers before the Coordination
Committee, Buyer acknowledges and agrees that nothing in the forcgoing shall limit or affect
Selfer's obligation to operate the Plant in accordance with Good Industry Practice and Seller's
right (o take such actions as it deems reasonable necessary (o avoid the loss of life or damage to
the Plant. Meetings of the Coordination Commitlee (other than the annual meeting to be held in
May which shall be conducted in person) may be conducted in person cr by conference
telephone calls in which all participants can hear all other participants and be heard by them.,

(¢)  Each Party acknowledges and agrees that in no eveni shall any
recommendation of the Coordination Committee constituie an amendment, supplement or
modification of the terms and conditions of this Agreement.

4.6, TFuel Procurement Plans.

(a) Annual Fuel Outlook. In connection with each Annual Meeting, Seller
shall prepare and present to Buyer the Annual Fuel Outlook no later than ten (10) Business Days
prior to the Annual Meeting. The Annual Fuel Outlook shall (i) describe the Plant's curtent and
projected fuel inventories; (i) indicate any expected changes in fuel inventories, (iii) describe,
assess and analyze pricing trends of various Illinois basin coals and the coal marlet in general;
(iv) analyze and forecast poteniial sources and prices of petcoke, how various levels of
petroleum coke could be used and how use of petcoke would impact the forecast price for SNG
and the Indiana coal industry; and (v) propose to Buyer an annual fuel procurement plan
covering the contents described in Section 4,6(h) {(Contents of the Annual Fuel Procurement
Plan) below for the following Contract Year (as approved by Buyer, such approved annual plan,
the *Annual Fuel Procurement Plan®). Seller shall deliver the initial Annual Fuel Procurement
Plan no later than twenty-four (24) months prior to the expected CPD. Buyer shall review,
approve or provide comments to the initial Annual Fuel Procurement Plan within twenty-one
(21) months of the expected CPD. Secller shall consider in good faith the comments and
recommendations of Buyer and shall revise the initial Annual Fuel Procurement Plan within
thirly (30) days and deliver the same 1o Buyer. Upon delivery of such revised plan, Buyer shali
have thirty (30) days to review and approve the revised plan; provided that the initial Annual
Fuel Procurement Plan must be approved no later than cighteen (18) months prior to the CPD,
Beginning with the second full Confract Year aller the CPD and ecach Contract Year thereafter,
Seller shall submit to Buyer an Annual Fuet Procurement Plan no later than six {6) months prior
to the beginning of such Confract Year. Buyer shall review, approve or provide comments (o
such Annual Fuel Procurement Plan within thirty (30) days following receipt from Seller. Seller
shall consider in good faith the comments and recommendations of Buyer and shall revise the
Anmual Fuel Procurement Plan within thirty (30) days and deliver the same to Buyer, Upon
delivery of such revised plan, Buyer shall have thirty (30) days to review and approve the revised
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plan; provided that the Annual Fuel Procurement Plan must be approved no later than nincty (90)
days prior to the beginning of such Contract Year,

(b}  Contents of the Annual Fuel Procurement Plan. Seller's proposed annual
fuel procurement plan for each Contract Year shall (i) specify the percentage of any pelroleum
coke based on annual fuel utilization totals to be used in the fuel blend (it being agreed that at the
discretion of Seller, Seller may include up to fificen (15%) of annual fotal use (on a dry ton
basis) of petroleum coke in its Annual Fuel Procurement Plan so long as it does not resull in any
economic detritnent to Retail End Use Customers); (ii) the mix of fuel to be acquired pursuant to
longer term contracts with a term of more than three (3) years, shorter term contracts with a termn
of one (1) — three (3} years, and spot purchases; and (iii) the amount of coal to be supplied from
reserves owned or conlrolled by Seller in accordance with Section 4.6(f) (Special Requirement
Applieable fo Scller Owned Coal Reserves). For purposes of clause (i), the Parties agree that
Seller's right to include up to fifteen (15%) of annual total use (on a dry ton basis) of peiroleum
coke in its Annual Fuel Procurement Plan shall be permitted so long as Seller provides Buyer
with reasonable evidence that the cost to consumers for using such percentage of petroleurn coke
is lower than the cost of using a one hundred percent (100%) Indiana coal fucl plan, Seller shall
develop the Annual Fuel Procuremient Plan in pood faith, bearing in mind the objective of
balancing (A) the need to minimize the value of the Fuel Component of the Base Confraet Price
(B) the need to manage volatility of the Fuel Component of the Base Contract Price and (C) the
operational fimits and econemics of operating and maintaining the Plant.  Tn addition lo
identifying proposed procurement of coal and petcoke, the Annual Fuel Procurement Plan will
include a five (5) year loak ahead of planned fuel procurement.

(c)  Approval of the Anunual Fuel Procurement Plan,

(i) Buyer shall confirm or reject Seller's proposed Annual Fuel
Procurement Plan by prompt written notice to Seller; provided that Buyer's failure
to confivm or reject Seller's proposed plan within thirly (30) days of receipt of
Scller’s proposed plans shall be deemed an approval of such Annual Fuel
Procurement Plan. Any notice of rejection of Seller's proposed Annual Fuel
Procurement Plan shall be accompanied by a reasonably detailed explanation and
justification for the reason(s) for such disapproval.

(iiy  If Buyer timely provides notice of rejection of Seller's proposed
Annual Fuel Procurement Plan, the Parties shall negotiate the coutents of the
Annual Fuel Procurement Plan in good faith. The Parlics agree that at the
discretion of Buyer and subject to Section 4.6(g} (Consequences of Use of
Petroleum Coke) and to any limitalions imposed by applicable Governmental
Requirements or contained in any applicable Governmental Approvals, Buyer
may require that petroleum coke be used to supply up to forty-nine perceni (49%)
of the Plant's fuel inpul {on a dry ton basis) on an amual basis unless limiled by
the design of the Plant and the opportunity for savings to Retail End Use
Customers; provided that, in no event shall coal provide less than fifty-one
percent (51%}) of the fue] input (on a dry ton basis) for the Plant on an annual
basis.




(iii)  If the Parlies wme unable to agree upon a mutually acceplable
Annuval Fuel Procurement Plan within ten (10) Business Days after Buyer's
rejeciion of Seller's proposed Annual Fuel Procurement Plan, the Partics shail
submit the disputed elements of the Annual Fuel Procurement Plan to the Fuel
Expert for resolution, with the cost of the Fuel Expert to be borne equally by the
Parties; provided that, in any case, the Annual Fuel Procurement Plan must
incorporate any previously agreed upon long-term fuel contracts that are binding
upon Seller and which ate part of a Fuel Plan previously agreed to by the Parties.

(iv) If thete is a Fuel Plan Deadlock and until the Fuel Expett has
rendered his final decision, (A) all pre-existing long-lerin contracts shall remain in
place and (B) the balance of the Plant's fuel needs during the period of such
dispute shall be purchased by Seller on the market in accordance with Good
Indusiry Practice and using Commercially Reasonable Efforts to minimize the
Fuel Component on a month-to-monih basis,

(d) Periodic Analysis of Fuel Plans. In addition to the Annual Fael Qullook,
Seller covenants and agrees to provide to Buyer on a basis no more [requently than quarterly in
such detail as Buyer may reasonably tequest an analysis of the consequences of different levels
of petroleum coke use and Scller owned coal reserve use as fuel inputs for the purposes of
determining whether (and in what amounts) Seller shall use petroleun: coke and the impact of the
usage of SeHer owned coal reserves. Such analyses shall include an assessment of the
prospective SNG price implications of using petroleum coke and/or Seller owned coal as fuel for
the Plant, the health of the Indiana coal industry, and other statewide economic impacts.

() Buvei's Right to Direct Use of Peiroleum Coke. Notwithstanding the
applicable Annual Fuel Procurement Plan, Buyer may require that the level of petroleum coke o
be used in the fuel mix increase or decrease during any particular month, subject to any
obligations or limitations imposed on Seller by any pre-existing fuel supply agreements;
provided that Buyer may change the level of petroleum coke to be used in the fuel mix no more
than two (2) times per year; and provided further that, in no eveni shall coal provide less than
fifty-one percent (51%) of the fucl input (on a dry ton basis) for the Plant on an annual basis,
Seller shall implement such Buyer directed adjustments to the Annual Fuel Procurement Plan as
soon as practicable,

63 Special Requirement Applicable to Seller Owned Coal Reserves. Seller
shall notify Buyer immediately in wriling at any point in time that it enfers into any agreement or
investment relating to a potential supplier of coal or petcoke to the Plant. Coal or petcoke to be
supplied from reserves or production capacity owned or controlled by Seller, or in which Seller
has a financial interest must be approved in advance by Buyer and incorporated in the Anuual
Fuel Procurement Plan in accordance with Section 4.6(b) {Contents of the Annual I'uel
Procurement Plan). Seller shall propose the use of Seller-owned coal reserves or petcoke
supplies with the objective of lowering or stabilizing the Fuel Component of the Base Contract
Price, Upon Buyer's approval of the usage of any Seller owned or conirotled coal reserves or
petcoke sources, including approval of any associated coal supply contract or petcoke supply
agreement entered into between Seller and its Affiliate or proposed cost-recovery formula, the
usage of such approved coal reserves or petcoke supply shall be deemed to be approved as part
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of subscquent Annual Fuel Procutement Plan for the duration of the approved period of such
usage of Seller owned or confrolled coal reserves, The price paid for coal or petcoke to be
supplied from reserves owned or controlled by Seller shall be at Seller's cost without any profit
(other than a return on capital as negotiated and approved by Buyer) and shall not exceed the
then current market price for similar coal or peteoke under coniracts 'with similar terms and
conditions, as determined by a competitive bidding process conducted by Seller at its cost and
expense, - Buyer shall have the option (o require that such competitive bidding process be
reviewed by an independent third party experl chosen by Buyer, at Seller's cost; provided that,
such independent third party expert will meet minimum experience requiremenits mutually
acceptable to the Parties, In the event that such independent third party expert delermines that
such competitive bidding process does not result in a valid determinalion of the then current
market price for similar coal, Seller shall not be permiited to use such coal until Buyer is
satisfied that the price meets the requitements deseribed in this Section.

()  Consequences of Use of Petroleum Coke. In the event that Buyer directs a
change to the applicable Annual Fuel Procurement Plan accordance with clauses (b), (c) and (e)
of this Seetfion 4.6 (Fuel Procurement Plans), the Monthly Invoice Contract Price shall be
adjusted to compensate Seller for the amount of the Indiana tax credit forgone because of the
implementation of such change that is not otherwise recouped by Seller through (i) additional
Pasitive Adjusted Market Differential to be applied to increase the Adjusted Base Contract Price
resulting from the use of petroleum coke as a fuel input and (ii) additional positive Net
Incremental Revenues resulting from the implementation of petroleun coke as a fuel input, in
either case, where such "additional” Positive Adjusted Market Differential refers to amounts over
and above what would have occurred relative to the amount of petroleum coke recommended by
Seller in its proposed Annual Fuel Procurement Plan (up to the fifteen percent (15%) annual
basis limitation described in Section 4.6(h) (Contents of the Annual Fuel Procurement Plan)
above).

4,7. Scheduling_and Nominating Protocol. The Marketing and Services
Agreement shall set {orth the Scheduling and Nominating Protocol, The Marketer, Seller,
and Buyer may further refine or modify the Scheduling and Nominaling Protocol from time
to time by mutual written agreement. Any penaliy cither Party incurs to a third party as a
result of a breach of the Scheduling and Nominating Protocol shall be the responsibility and
obligation of the Party that eansed the breach and shatl not be included in the determination
of Base Contract Price,

4.8. Transportation Contracts. Prior to the CPD, Seller shall enter info & firm
capacity transportation agreement reasonably acceptable to Buyer for firm transportation
service with respect to the delivery of SNG from the Plant to the Title Transfer Points agreed
to by the Parties with input from the Marketer on the optimal delivery points for sales of
SNG from the Plant. Except as otherwise provided in this Agreement, including withount
thmitation, in Section 5.2 D" (Pipcline Transportation Charge), all of the costs incurred
by Seller in connection with such transportation agreements (including capacity charges,
pipeline commodity transportation costs, and any associated fuel costs) shall be included in
the Pipeline Transportation Charge Component of the Base Contract Price.




4.9, Operational Balancing. Buyer shall be liable for any payments and
balancing penalties assessed against Seller by the Receiving Pipeline or otherwise payable
by Seller pursuant {o its gag transportation agrcements if and when Buyer fails to take
delivery of any Conforming SNG that has been nominaled for delivery to Buyer by Seller in
accordance with the Scheduling and Nominating Protocol.  All such imbalance payments
and penalties incurred by Seller with respect to imbalances resulting from Buyer's failure to
take deliveries of Conforming SNG that has been nominated o Buyer shall be added to the
O&M Component of the Base Contract Price in the month incurred, Seller shall be Hable for
all imbalance payments and penalties incurred by Buyer, if any, with respect to imbalances
resulting from Seller's failure to deliver SNG in the quantitics nominated. Seller shall also
be fiable for all other such paymenis and penallics assessed in connection with the
imbalances resulting from any or associated with the nomination of any Incremental
Production. Seller shall use Commercially Reasonable Efforts to eliminate and/or mitlgate
imbalances with the Receiving Pipeline.

4,10, Buyer's Right to Inspect Plant, At no cost to Seller, and with not less than
one Business Day's prior written notice, Buyer may engage the Inspeclor to inspect the Plant
(and the records mainfained and procedures followed in accordance with Section 4,12
(Operating Records and Procedures Manuals) during normal business hours no more than
once every two (2) years, except Buyer shall have the right to inspect at its option if (i) the
Plant is shut down for four (4) consecutive weeks other than for scheduled maintenance or
Force Majeure or (i) Seller fails to deliver at least fifty percent (50%) of the MCQ during
three (3) consecutive months; provided that Buyer's right to inspect the Plant shall be limited
to such activities reasonably necessary to ensure Seller's compliance with ifs obligation to
opetate and maintain the Plant in accordance with Good Industry Practices and shall be
subject to the Inspector's compliance with Seller's Site safety and secwrity regulations. Inthe
event that the Inspector reasonably determines (hat Seller has failed to operate and maintain
the Plant in accordance with Good Tndusiry Practices, Seller shall implement the
recommendations of the Inspector (o operate and maintain the Plant in accordance with
Good Industry Practices and any disputes concerning the need Lo implement
recommendations made by the Inspector shall be resolved in accordance with Section 10.4
(Arbitration). Notwithstanding the foregoing, Buyer shall not have (he right to dictate the
operational and maintenance obligations undertaken by Seller in the ordinary course of
business.

4,11 SNG Title Transfer Point Data, Seller shall provide to Buyer, within five
(5) Business Days' of receipt of Buyer's request and during each inspection described in
Section 4.10 (Buyer's Right to Inspect Plant), detailed reports of Seller's data relating to
the amount and quality of SNG delivered, and all related supporting documentation,
including all information required to understand the basis for determining the amount of
SNG delivered {rom the project to address related commercial and technical requirements
and any adjustments or reconctliation of this data with other parties engaged in the sale of
SNG from the Plant,

4,12, Qperating Records and Procedures Manuals.
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{a) Seller shall prepare and maintain daily operating logs, records and reports
documenting the operation and maintenance of the Plant consistent with Good Industry Practices
and the DOE Financing. Such operating data shall include meter and gauge readings,
thaintenance records, inspection reporls, spare parts inventories and fuel records and infonnation
known to Seller regarding the Plant’s availability, outages, circuit breaker tiip operations
requiring a manual reset, and any other significant events related to the operation and
maintenance of the Plant. Seller shall also prepare reports and data which are related to the
maintenance of any hazardous materials on the Plant site in a manner complying with Applicable
Laws and shall maintain as-built drawings and update specifications, lists and other documents
provided to Seller by the BPC Contractor in the manner provided in this Section. To the extent
consistent with Good Industry Practice, Seller shall keep accurate records of any accident or
other occurrence at the Plant site that results in injury to persons or damage to property, Seller
shall implement a Plant Cost Accounting System which collects actual expenditures and support
reporiing of expenditures as required in other parts of this Agreement.

(b)  Seller shall refain and preserve all records, reports, documents and data
collected or created in accordance with Section 4.12(a); provided that in the case of any routine
operating records, Seller shall only be obligated to retain same for a period of three (3) years
from the end of the Coniract Year in which such operating records were created.
Notwithstanding the foregoing, Seller shall notily Buyer in writing at least sixty (60) days prior
to the destruciion or other disposition by Seller of any such routine operating records,

(c) Seller shall maintain Planl operations and maintensnce procedures
manualg and plans consistent with Good Industry Practice, which shall include administrative
procedures, environmental, health and safety procedures, start-up procedures, a quality plan,
personnel and training records, recommended spare parts manual, and documentation provided
by technology and equipment suppliers, The operation and maintenance procedures manual
shall include, but shall not be limited to: (i) operating insiruction and procedures, (i)
mainfenance instroction and procedures, (ili) organization and reporting procedures, (iv)
correspondence and review procedurcs, (v} procurement and contracting procedures, (vi)
accounting, bookkeeping and recordkeeping systems, (vii) personnel policies for Seller’s
activities at the Plant site, (viii) laboratory procedures, (ix) safety procedures and instructions, (x)
administration procedures, (xi) incident reporting procedures, (xii) sceurity procedures and
insiructions, (xiii) performance testing procedures, (xiv) community vesponse plan, (xv)
emergency response plan, (xvi) environmental management plan, including spill- prevention and
waste disposal plan; (xvii} staffing plan and organization, including qualification and training
requirements; (xviii) risk management plan and risk register; (xix) reporting plan, including
plans lo produce monthly and annual technical and financial reports to be issued to Buyer; (xx)
community response plan, (xxi) emergency response plan and (xxii) environmental management(
plan, including spill prevention and waste disposal plan,

(d) Seller shall prepare and maintain an annual Plan( Operations and
Maintenance Plan consistent with Good Industry Practice.  The Plant Operalions and
Maintenance Plan shall include, but shall not be limited to: (i) detailed operating maintenance
budgets, (ii} spare parts utilization and replenishment, (iii) training plans, (iv) maintenance and
oulage planning including routine inspections, repairs and replacements, (v) plans for securing
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technology support from suppliers and consultants and (vi) procurement plan for equipment,
materials and outside services,

ARTICLI V
PRICE

5.1, Conttact Price, Commencing as of the Commercial Production Dale and
continuing during the Term, for each month of production of Conforming SNG, Buyer
agrees {o pay Seller an amount equal to the product of (i) the Monthly Invoice Contract
Price, times (ii) the fotal MMBius of Conforming SNG delivered or made available to the
Title Transfer Point for Buyer's account up to the Applicable MCQ as provided in this
Apreement, up to the ACQ on an annual basis. Subject to Article XIII (Force Majeure),
Buyer's Tailure to comply with the foregoing obligation will result in liability to Scller as
described in Section 12.5 (Cover Damages).

5.2, Determination of Base Contract Price. The Basc Contract Price shall be
established ai the Commercial Production Date using a four-component formula comprised
of each of the Capital Component, Q&M Component, Fuel Component and Pipeline
Transportation Charge as further described below, and the Base Coniract Price shall be
adjusted in any month for any changes to any of the components (except the Capital
Component) in such mounth!’

Base Coniract Price=A+B+C+D

Where:

"A" is the Capital Component. The Capital Component is fixed at $3.50 per MMBiu
in nominal dollars, ‘

"B" is the Q&M Component. The O&M Component shall initially be $1.88 per
MMIBtu in 2008 dollars and will be subject to annual adjustment. The O&M component is
comprised of those costs described on Schedule 5.2. The O&M Conponent excludes all costs
(including without limitation, any operating and maintenance costs and any general and
administrative costs) related to Net Incremental Revenues, Additional Products and/or
Incremental Production and the costs described in Schedule 5.4(c) related to Net CO, Revenues.
The annual adjustment will occur irrespective of the actual O&M Expenscs incurred by Seller in
any Contract Year, commencing on the first day of such Contract Year based on the changes in
the O&M Indices for the previous Conlracl Year, unless adjusted pursuant to Section 3.5(b)
(Procedure for Roview and Adjustment of the O&M Componeut). In addition, the O&M
Component may be revicwed and revised periodically as set forth in Section 5.5 (Special
Adjustments to Base Confract Price). The O&M Component will exclude depreciation
expenses, sales and markefing expense {(including any administrative costs of the Marketer),
costs to administer this Agreement by Seller, any intcrest and other costs related to financing
{other than financing which is on then prevailing market terms at a then prevailing market
interest rate and which is exclugsively used to provide working capital) and any interest, fines,
penalties or assessments imposed on Seller for its failure to comply with its agreements or with
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any Governmental Requirements. The O&M Component shall be adjusted annually based on the
below basket of indices:

O&M Indices
Category % of O&M Tudices

Labor 40% Employment Cost fudex (Midwest)
Catalyst 8% Pradueer Price Index

WPU 102504 — Nickel Alloy Mill Shapes
Chemicals & 12% Producer Price Index
Lubricants WPU 061 — Industrial Chemicals
Maintenance 15% Producer Price Index
Materials WPU 101506 — Stainless Steel, Carbon,

Alloy
Materials & 10% Producer Price Tndex
Misc, WPU 1149 — Miscellansous General

Purpose Equipment ~
Refractory I5% Producer Price Index

WP 1353 - Refractory, non-clay

100% '

Setler will maintain detailed, line item records of its calculation of each item comprising the
O&M Component for review by Buyer and/or the Independent Engincer as described in this
Agreement,

"C g the Foel Component. On and afler the Commercial Production Date, the Fuel
Component for each month shall be established based on the actual fuel costs mncurred
(expensed) by Seller in accordance with the Annual Fuel Procarement Plan described in Section
4.6 (Fuel Procurement Plans) during each month and the Btu content for each such month in
accordance with the formula below:

({$/MMBlu delivered fuel cost} x {0.965 fuel allocation to SNG})/ {Efficiency Percentage}

The Fuel Component shall be determined on a monthly basis pursuant to Schedule 5,2.

"DY is the Pipeline Transportation Charge. Seller shall pay {or the cost of pipeline
iransportation to the Title Transfer Points and the aggregale monthly aclual interstate and
intrastate pipeline transportation costs (including all applicable capacity charges, pipeline
commodily {ransportation costs and associated fuel costs) based on applicable pipeline tariff
rates for transportation service' from the Plant to the Title Transfer Point (collectively, the
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"Pipeline Transportation Charge"), and the costs, other than any cost or charge due to the quality
of the Conforming SNG delivered from the Plant (including relating fo compression} and any
demand charpe or other charge relating to a failure to meet the Output Quality Requirements
under an agreement with a Marketer or the Receiving Pipeline, directly related to Conforming
SNG actually delivered to Buyer will be included in the Base Contract Price; provided that, (i)
in the event Buyer and Marketer elect in any month for an Operational Agency structure under
the Marketing and Services Agreement, the Pipeline Transporlation Charge shall include any
demand charges and variable transportation charges required to be paid to the pipeline and (ii} in
the event Buyer and Marketer elect in any month for an Asset Management Agreement structure
under the Marketing and Services Agreement, the Pipeline Transportation Charge shall not
include any variable transportation charges required to be paid to the pipeline as these charges
shall be paid by the Marketer,

5.3, Adjustments to Base Contract Price for New Taxes and Change in
Governmental Requirements.

(a) Adjustments for Payment of New Taxes. Seller shall pay or cause fo be
paid all Excluded Taxes, without reimbursement by Buyer or inclusion in any adjustment to the
Base Contract Price, All New Taxes relating to the production of Conforming SNG sold to
Buyer imposed on Seller shall be included in the calculation of the Adjusted Base Contract Price;
provided, however, that any adjustment of the Base Contract Price for New Taxes shall be net of
any offsetting Tax benefits resulting from New Taxes. As soon as reasonably possible afier
Seller is aware of any New Taxes, Seller will notify Buyer in writing of such New Taxes, as well
as an estimate of the cconomic effects of such New Taxes.. Buyer shall be responsible for
Buyer's share of all New Taxes other than Excluded Taxes, regardless of whether assessed before
or after the Title Transfer Point, including, but not limited to, Buyer's share of all sales, use or
excise taxes; provided that, payment for Buyer's shate of all New ‘Faxes other than Excluded
Taxes or Buyer's share of all New Taxes that Sctler is required to remit or pay shall be satisfied
solely through an increase in the Base Contract Price which shall be adjusted on a per MMBfu
basis to reflect the required payment of such New Taxes commencing in the month in which
such New Taxes are assessed, If Buyer is entitled to purchase Conforming SNG free from any
such New Taxes, Buyer shall furnish Seller with copies of the necessary exemption or resale
certificate if and to the extent that the law provides for the issuance of exemption or resale
certificates. Seller shall utilize its Commercially Reasonable Fifforts to minimize any New Taxcs
that are recoverable by Seller from Buyer pursuant to this Seetion 5.3(a} (Adjustments for
Payment of New Taxes and Change in Governmental Requirements), including any
reasonable steps to mitigate such New Taxes which may be suggested by Buyer. Any refunds
received by Seller of New Taxes previously paid by Buyer cither dircefly or thvough an
adjustment to the Base Contract Price shall be passed-through to Buyer as an adjustment fo the
Base Contract Price,

(L) Adjustinents for Change in Governmental Requirements. If at any time
there is a Change in Governmental Requirements that has a material effect on the cost (whether
deterimined on an overall MMBtu or other basis) to Seller of providing Conforming SNG to
Buyer under this Agreement (whether by increasing or decreasing such cost, and whether such
Change in Governmental Requirements directly imposes costs or imposes resirictions on
operations that require increased expenditure or results in reduced oulput without a
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commensurate decrease in costs), Seller shall provide wrilten notice (i) that such a determination
has been made to Buyer at any time within thirty (30) days after Seller becomes aware of such
Change in Governmenlal Requirements, and (ii) of ithe detailed cost impact as soon as Seller
determines such cost impact, which shall in no eveni be more than one hundred eighty (180)
days aller Seller becomes aware of such Change in Govermmental Requirements. Seller shall
adjust the Base Contract Price under this Agresment to account for the increased costs required
to be incurred by Seller in connection with the production of Conforining SNG under this
Agtcement effective as of the effective dale of the Change in Governmental Requirements. The
adjustiment to the Base Contract Price shall include an aggregate retinn to Seller (determined
with regard to Seller and each owner (direct and indirect) and Affiliate of Seller, on a
consolidated basis) on any additional capital employed by Seller to comply with such Change in
Governmental Requiremenis at a twelve percent (12%) levelized after income tax unlevered rate
of return determined based on the pro-forma income statement of the overall capital investmeni,
and taking into account the acfual cost of any-debt and applicable federal and sfate tax rates
calculated on a stand-alone bagis; provided that the value of any tax benefit actually received
shall be taken into account in determining the cffects of any Change in Governmental
Requirements; and provided further (hat, in the evenf thal that a capital invesiment described in
this Section becomes necessary, Buyer shall have the option to either: (A) provide financing, (B)
arrange for third party financing, or (C) provide support in a form that has the effect of reducing
Scller’s financing costs, in each case for such capital investment. If Buyer chooses to take any
action set. forth in the preceding sentence, Buyer shall be entitled to receive ihe same return as
contemplated for Seller above (the difference between Buyer's actual and the prescribed setuin
shall be passed along by Buyer to Retail End Use Customers) or Buyer may pass through the
actual costs with no return, as applicable, on the portion of the capital investment subject to
clauses (A), (B) or (C). For the avoidance of doubt, Seller shall be entitled to the specified
twelve percent (12%) levelized after income tax unlevered rate of return described above for any
portion of the capital investiment for which Seller contributes new equity, after giving effect to
the actions Buyer has elected (o take with respect to such capital investients. The adjustmients
to the Base Contract Price required under this Section 5.3({b) (Adjustments to Base Contract
Price for New Taxes and Change in Governmental Requirements) shall be calculated on an
"open book" basis, For purposes of determining the Adjusted Basc Contract Price, any C(O,
Taxes that are imposed afler the Execution Date shall be considered a Change in Governmental
Requirements rather than a New Tax, and any other Taxes that do not fall within the definition of
CO; Taxes shall be considered New Taxes rather than a Change in Governmental Requirements.
The Independenl Engineer shall determine the economic efféct of each such Change in
Governmental Requirements, and the appropriate adjustments to the Base Contracl Price that the
Independent Engineer has in good Faith determined to be necessary to reflect the cost impact
resulting from such Change in Goverimental Requirements and the value of any associated tax
benefits. If compliance with the Change in Governmental Requirements can be accomplished
through the payment of a Tax or some other action by Seller, then in that circumstance Seller
shall conduct a cost-benefit analysis of paying the Tax versus the other action, which may
include modiifications to the Plant, and Seller shall choose the option that minimizes any increase
in the Adjusted Base Contract Price,

(c) Maximum Adjustment for Change in Governmental Requirements. Any
increases or decreases to the Base Contract Price for any Changes in Governmental
Requirements shall be limited, in the aggregate, to thirteen and one-half percent (13.5%) of the
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then current Base Contract Price {excluding the Pipeline Transportation Charge) prior to giving
effect to any proposed adjustment (the "Increase Cap™) unless the Change in Governmental
Requirements (i) is not a COy Tax and (ii) is confirmed by an independent third party expert
nutually appointed by Buyer and Seller not to be reasonably capable of mitigation, in which
case, ihe Base Confract Price shall be adjusied fo include the effect of such tax and suclh
adjustment will not be subject to the Increase Cap; provided, however, that the amount of such
adjustment must be defermined and approved by tle Independent Engineer to be the actual and
verifiable amount necessary to reflect the effecis of such Change in Governmental Requirements,
and further provided that any impact 2 Change in Governmental Requirements may have on the
ptice of SNG under this Agreement is only taken into account once. In subsequent years as the
Base Confract Price is adjusted and the limitation is in effect, the amount of the limitation would
also adjust as a result of applying the Increase Cap fo a-Base Contract Price that has been
adjusied in accordance with this Agreement. If Seller has the option to take affirmative action in
a commercially rcasonable manner (which shall mean using Seller's Commercially Reasonable
Efforts) to bring the Plant info compliance with the Change in Governmental Requirements
above, including physical action, then Seller will be obligated to pursue the course of action for
compliance that will result in the lowest cumulative cost over time and, in that event, the Base
Conlract Price will be adjusted up to the Increase Cap and any expenditure required beyond such
Increase Cap shall be borne by Seller. To the extent a capital expenditure is cvaluvated as an
option ot ultimately undertaken for the purposes of the foregoing adjustment, the Parties will use
a morigage slyle amortization of the capital over the useful life of such capital expenditure as
determined in accordance with the United States Internal Revenue Code and then carent Internal
Revenue Service rules and regulations.

5.4, Adjustments for Allocation of Net Incremental Revenues and Net CO,
Revenues. '

(a) Reduction for Buyer's Share of Net Incremental Revenues and Net CO,
Revenues. Subject to Secfion §5,4(b) (Limifation on Adjustinenis) below, the Base Coeniract
Price shall be adjusied monthly by the amount of Net Incremental Revenues and Net CO,
Revenues in each case allocable to Buyer in each such month. The calculation of the Adjusted
Base Contract Price shall be determined by reducing the Base Contract Price by Buyer's share of
the monthly positive Net Tncremential Revenues and Buyer's share of the monthly positive Net
CO; Revenues on a per-MMBtu basis to the extent. such revenues are not needed to pay the Debt
Service Shortfall for such month pursuant to Section 5,4(b) (Limitation on Adjustments)
below or by increasing the Base Confract Price by Buyer's share of the monthly negative Net
CO; Revenues on a per MMBtu basis. Notwithstanding anything herein to the contrary, the
maximum increase in the Adjusted Base Contract Price that can be applied to address nef,alive
Net CO; Revenues if there has not been a Change in Governmental Requirements is
$0.51/MMBiu in 2008 dollars.

(b)  Limitation on Adjustments. If in any month Seller has determined that
there is or will be a Debi Service Shortfall, the adjustments to the Base Coniract Price
contemplated in Section 5.4(a) (Reduction for Buyer's Share of Net Incremental Revenues
oun Net CO; Revenues) for such month shall be limited 1o the amount of Buyer's share of Net
Incremental Revenues and Buyer's shave of positive Nel CO, Revenues remaining alter being
applied by Seller to pay the Debt Service Shortfall, Neither this Section 5.4(b) (Limitation on
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Adjustment) nor the existence of a4 Debt Service Shortfall shall excuse Seller from refunding to
Buyer any amounts to be refunded pursuant to Section 9.3 (Payment Due Date),

(¢)  Allocation of Net Incremental Revenues and Net CO; Revenues. Subject
to Section 5.4(d) (Treatment of Negative Net Incremental Revenues), for each Additional
Product or type of Incremental Production, on a monthly basis, (i) all positive Net Inctemental
Revenues, if any, will be allocated equally between Selter and Buyer and (ii) all negative Net
Incremental Revenues shall be .allocated (o Seller.  All positive Net CO; Revenues, if any, will
be allocated equally between Seller and Buyer. All negative Net CO, Revenues shall be
allocated to Buyer and shall be applied to increase the Base Contract Price in accordance with
Section 5.4(a) (Reduction for Buyer's Share of Net Incremental Revenues on Net CO,
Revenues) but subject to the limitations set forth in Section S5.4(b) (Limitation on
Adjustment). A sample calculation is set forth in Schedule 5.4{c).

(d)  Treatment of Negative Net Incremental Revenues. Beginning with the
first anniversary of the CPD, with respect to any Additional Product or lype of Incremental
Produetion, if Net Incremental Revenues for a particular month are negative and Net Incremental
Revenues for such Additional Produet or type of Incremental Production for the twelve {12)
month period immediately preceding such month were, in the aggregale, positive, then Seller
may offset such negative Nei Incremental Revenues for such month against any positive Net
Incremental Revenues from other Additional Products or types of Incremental Production during
such month, prior to the allocation of any positive Net Incremental Revenuies between Buyer and
Seller. Except as provided in the preceding senlence, no negative Net Incremental Revenues for
any Additional Product or type of Incremental Production will be aggregated with or offset
against any posilive Net Incremental Revenues for any other Additional Product or type of
Incremental Production,

5.5, Special Adjusiments to Base Contract Price.

(a)  Requests o Review and Adjust the O&M Component. The O&M
Component shall be subject to review every five (5) years, commencing after the conclusion of
the seventh (7th) Contraci Year (i) at the request of Buyer, if the monthly balances in the
Cumulative Real Contract Savings Tracking Account are not accruing in accordance with the
Monthly Target Balance, or (ii) at the request of Seller, if there is a positive balance in the
CRCSTA.

(b  Procedure for Review and Adjustment of the O&M Component. If either

Buyer or Seller requests that the Q&M Component be reviewed and adjusted in accordance with
~Scction 5.5(a} (Requests to Review and Adjust the O&M Component) the O&M Component
shall be reviewed by a mutually agreed upon third party expert and paid for by the requesting
Party. For purposes of the O&M Component, the Partics agree that during the term of the DOE
Guaranteed Financing thal the amounls reserved for major maintenance aclivities recommended
by the Independent Engineer utilized for purposes of the DOE Guaranteed Financing shall be
deemed to be a reasonable reserve to be maintained by Seller for purposes of this Agreement. If
the mutually agreed upon third parly expett finds that the actual operating and maintenance costs
(taking into consideration cost. accruals in accordance with GAAP) for the prior five (5) years
exceeds or is less than the total operating and maintenance costs reimbursed by the O&M
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Component for the prior five (5) years by mote than five percent (5%), then the O&M
Component going forward shall be reduced or increased, as applicable, to a ievel that reflects the
actual annual operating and maintenance costs. The procedure for such adjustment will involve
adjusting the actual operating and maintenance costs for each year of the measurement period to
real 2008 dollars using the O&M Indices, calculating the five-year average of such real costs,
then readjusting such average to then-current-year dollars vsing the O&M Indices. Pending
tesolution of the determination of the appropriate adjustment fo the O&M Component, if any,
and any dispute related thereto, Buyer shall conlinuc to pay the undisputed amount in accordance
with this Agreement. Any disputed amounl due to Seller shall be prompily paid to Seller
(together with any applicable interest thereon) once a final determination has been made in
accordance with Article XT in respect of the appropriate adjustment to the O&M Component.

5.6. Adjustments for Monthly Positive Market Ditferential.

(a) Buyer shalt establish the CRCSTA to frack the Savings Tracking Amount
from time to time, The Savings Tracking Amount will be credited or debited on a monthly basis
to the CRCSTA in real 2008 dollars, with the adjustment factors for converting nominal Savings
Tracking Amount amounts to real amounts based on the GDP Deflator in accordance with the
procedure described in Schedule 5.6.

(b)  When the balance in the CRCSTA. is zeto or greafer as of the start of any
month, the following percentage of the Monthiy Positive Market Differential shall be used to
calculate the Monthly Positive Market Differential Price:

) one hundred percent (100%) until Seller has received an aggregate
amount equal to the CPR Commitment Aimount; and

(i)  after Setler has received an aggregate amount equal to the CPR
Commitment Amount, fifty percent (50%).

{¢)  When the balance in the CRCSTA is less than zero as of the start of any
month, the following perceniage of Monthly Positive Market Differenifal shall be used to
caloulate the Monthly Positive Market Differential Price:

{i) fifty percent (50%) until Seller has received an aggregate amount
equal to the CPR Commitment Amount; and

(ii) after Seller has received an aggregate amount equal to the CPR
Commitment Amount, zero percent (0%).

(dy Based on the percentages identified in subsections (b) and (c) of this
seclion, the Monthly Positive Market Differential Price will be determined and applied to the
Adjusted Base Coniract Price to arrive at the Monthly Invoice Confract Price. For purposes of
subsections (b) and (¢) of this section, references to the CPR Cominitment Amount shall mean
the CPR Commitment Amount calculated based on real dollars as of the Financial Closing Date.
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5.7. No Adjustments for DOE Required Changes,

For the avoidance of doubt, to the extent that any of the final terms and conditions contained in
the DOE Financing deviate from the terms and conditions contemplated in the Conditional
Commitment delivered pursuant {o Section 8.1(¢} (Initial Conditions Precedent), such
doviation will not increase the Monthly Invoice Contract Price or impact the calculation of Net
Incremental Revenues.

ARTICLE YI
COVYENANTS, REPRESENTATIONS AND WARRANTIES OF SELLER

6.1,  Marketing and Services Agreements. By no later than the Initial
Conditions Precedent Deadline, Seller shali have entered into, and shall maintain throughout
the Term, one or more Marketing and Services Agreements with Marketer and Buyer as
further set forth in Section 2.4 (Third Party Marketing and Services).

6.2. Insurance.

{(a) During the Term, Seller will obtain and maintain insurance meeting the
requirements set forth in Schedule 6.2(a), and identifying Buyer as named or additional insured
on a primary and nonconiributory basis. Seller shall defiver fo Buyer certificates evidencing
such insurance prior fo the time such insurance is required, and renewal certificates not lcss than
thirty (30) days prior to expiration of any such insurance policy. All insurance policies required
to be maintained pursuant to this Agreement shall contain a provision stating that such policies
may not he canceled, not renewed, modified or have any coverages or limits reduced unless
thirly (30) days' prior written notice of such cancellation, non-renewal, modification or reduction
has been provided to Buyer.

: () Seller also shall either obtain and maintain, or require those under contract
with Seller to provide design services, construction management services, and/or construction
work for the construction of the Plant (collectively, "Plant Construction Participants"), to procure
and maintain the minimum coverages and limits sel forth in Schedule 6.2(b), which policies shall
identify Buyer as an additional insured on a primaty and noncontribulory basis. Seller shall
provide Buyer with copies of certificates of insurance evidencing the coverages and limits set
forth in Schedute 6.2(b) for any such Plant Construction Participants before they are permitted
on the Plant sile,

(c) Commercial general liability insurance limits and deductibles shall be
reasonably acceptable to Buyer subject in all cases to the requirement that such [imits and
deductibles must be commercially available in the insurance market, Seller will place all
insurance with companies reasonably acceplable to Buyer and will document such insurance
with certificates of insurance. Notwithstanding anything to the contrary in the foregoing, the
insurance coverage obligations of Seller in this Section 6.2 {(Insurance) shall be no more
onerous than the insurance coverage obligation of Seller under the IDOE Guaranteed Financing,
so long as such obligations require Setler to maintain fnsurance with a policy limit in an amount
equal to the replacement value of the Plant or at least sufficient to cover the Maximum
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Foreseeable Loss (MFL) scenario as caloulated by a qualified loss control engineering firm and
shall include within such MFL calculation an amount sufficieni to provide for Remediation of
the Plant as described in Section 6.2(d) (Insurance) and Section 12.8(e) (Consumér Protection
Reserve Account) subject in all cases lo the requirements that such limits and deductibles are
commercially available in the insurance market, and any insurance carrier acceptable (o Seller's
Financing Partics shall be deemed satisfactory to Buyer. Seller shall annually certify in writing
to Buyer its compliance with this Section and, simultancously with such certification, deliver to
Buyer insuwrance cerlificates issued by Seller’s insurance broker evidencing all insurance
coverage maintained by Seller. '

{d) I during the Term the Plant suffers a casually event that results in Seller
not being able to produce and deliver Conforming SNG sufficient to meet the Applicable MCQ
in effect inunediately prior to such event and such condition persists for more that ninety (90)
days, Seller shall notify Buyer no later than one hundred eighty (180) days following such
casualty event whether Seller intends to restore the Plant such that it will again be capable of
delivering Conforming SNG (o Buyer sufficient to meet the Applicable MCQ in effect
immedialely prior to the casualty event. If Seller elects to restore the Plant, Seller will provide
Buyer with good faith estimates of the repair schedule and Seller shall use Commercially
Reasonable Efforts to cause such repairs fo be completed within the schedule provided, If Seller
clects nof to restore the Plant as set forth in the preceding sentence, then any insurance proceeds
will be used (i) fivst, (o repay all debt service and other amounts owing (o the Financing Parlies
in respect of the DOE Guaranteced Financing (including all prepayment costs, breakage costs,
ete.), (ii) then, to pay any costs or expenses incurred in connection with the casualty event,
including Remediation Costs of the Plant site damaged by such casualty event, and (iii) last, to
repay the aimount of any Contract Savings Guaranty Shortfall Amount. Any amounts remaining
after muking the foregoing transfers shall revert to Seller,

6.3. Representations and Warranties of Seller. Seller hereby represents and
warranis ‘to Buyer on cach of the Execulion Date, the Initial Conditions Precedent
Satisfaction Date, and the Financial Closing Dalte that:

(@) It is a limited liability company (i) duly organized, (i) validly existing,
(iti) in good standing under the laws of its jurisdiction of organization, and (iv) where applicable,
in good standing as a foreign entity in all jurisdiclions where the nature of its properties ot
business 5o requires.

(b) It has the power and anthority (i} to own its respective properties and carry
on its respective business as now being conducted and as intended to be conducted, and (ii) to
exeoule, deliver and perform, as applicable, its obligations under this Agreement and any other
documents conteniplated hereby to which it is or will be a party.

(c) The execution, delivery and performance of this Agreement and the other
documents contemplated hercby (i) have been duly authorized by all necessary corporate action
(or similar action) on its pari, (i) will not constitute a violation of any provision of Applicable
Law in any material respect or any order of any Governmental Authorily applicable to it, or any
of ils properties or assefs in any material respect, (iii) will not violate any provision of ifs
organizational documents, (iv) will not violate any provision of any indenture, agreement, bond,
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note or other similar instrument to which it is a parly or by which it or any of its propetties or

assets are bound, (v) will not be in conflict with, result in a breach of, or constitule (with due

notice or lapse of time or both) a default under, or create any right (o terminate, any such

indenture, agreement, bond, note or other similar instrument, and (vi) will not result in the

creation or imposition of any len, charge or encumbrance of any nature whatsoever upon any of
- its properties or assels other than pursuant to ihis Agreement or any Financing,

() All authorizations, approvals, regisirations or filings from or with any
Governmental Authority (other than the Governmental Approvals to be obfained after the date
hereof with respect to the construction and operation of the Plant) required for {he consummation
or the execution, delivery and performance by it of this Agreement have been duly obtained or
made or duly applied for, and are in full force and effect, and if any futther authorizations,
approvals, registrations or filings should hereafter become nccessary, it reasonably expecis to
obtain or make all such authorizations, approvals, registrations or filings.

(¢)  This Agreement when executed, will constitute its legal, valid and binding
obligations, enforceable against it in accordance with its terms, subject, as to the enforcement of
remedies, o applicable bankrupiey, insolvency, reorganization, moratorivum and similar laws
affecting creditors' rights generally and to general principles of equily (repardless of whether
such enforceability is considered in a proceeding in equity or at law).

{f) There are no actions, suits or other proceedings at law or in equity by or
before any arbitrator, arbitration panel or Governmental Authority (inchuding, but not limited to,
matters relating to environmental liability) or, (o the best of its knowledge, any investigation by
any Governmental Authority of its affairs, or threatened action, suit or other proceeding against
or affecting, it or its properties or 1ights, which in either case, if adversely determined could have
a material adverse effect on its ability to perform its obligations under this Agreement.

(g) It has deall with no broker or finder who is entitled to a commission or
ather compensation in connection herewith, which in either case, it adversely determined could
have a material adverse effect on its ability to perform its obligations under this Agreement.

(hy  Asof the Bxecution Dale, Seller is a wholly-owned subsidiafy of Baldwin
Indiana Energy, Inc.

) As of the Execulion Date, the documents, reports and other informalion
provided to Buyer and Buyer's advisors and described in the report prepared in connection with
Buyer's due diligence review by Buyer's independent professional engineering and technical
advisor, Shaw Consultanls International, Inc., are, to Seller's Knowledge, accurate, true and
- complele in all material respects except to the extent that any such documentation was provided
as of an eariier date, in which case such representation and warranty shall be deemed made as of
such earlier date; provided, that with respect to any performance caleulations, projections and
forecasts provided to Buyer and/or Buyer's advisors, Seller represents that it has no reason to
believe that such information is inaccurate in any material respect or was prepared other than in
accordance with Good Indusiry Practice based on good faith and reasonable assumptions. For
the avoidance of doubt, Seller is not ptoviding any representation or warranty as to the Plant’s
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actual operating costs, performance results or the actual cash flows or actual financial results to
be achieved by the Plant.

6.4, Pennitted Indebtedness/Permitted Liens. Seller agreos that it shall not (a)
incur any additional sccured indebtedness other than the DOR Guaranteed Financing and
Permitted Indebtedness nor (b) grant any additional liens or encumbrances over the Plant
that would have priority over the liens in favor of the Financing Parties or Buyer's lien
granted pursuant to this Agreement other than Permitted Liens.

6.5 Indiana Content. Seller agrees to use Commercially Reasonable Efforts lo
cotnply with the Indiana content (Buy Indiana/Employ Indiana) goals set forth on Schedule

6.6. - Refinancing Limitations. Seller shall nol refinance the DOE Guaranteed
Financing withoul Buyer's prior written consent, which consent shall not be unreasonably
withheld or delayed if such refinancing does not increase the amownt of debt or extend the
original maturity date of the DOE Guavanteed Financing; provided that Buyer's consent shall
not be required for: (a) the Financing Parties and Seller to restructure the DOV Guatanteed
Financing in connection with any restructuring required to forestall a material breach under
the DOE Guaranteed Financing or by the DOE as the result of an Event of Default that hag
ocewrred under the terms of the DOE Financing, including in connection with such
restructuring, to exlend the original maturity date of the DOE Guaranteed Financing, or (b)
Seller to- implement a leveraged lease (ransaction, partnership flip structure or other similar
tax oriented struetured financing transaction, as long as such leveraged lease transaction,
parinership flip structure or other similar tax oriented structured financing transaction, as-the
case may be, does not extend the original maturity date and/or tetm of the DOE Guaranteed
Financing or increase the amount thereof,

6.7. Compliance with Laws. Seller (and any Owner of Seller) agrecs to
comply with all federal, state, and local laws, rules, and regulations applicable to Seller in
operating the Plant and fulfilling its obligation pursuant to this Agreement, (including but
not limited to, those rclating to diserimination in employment) conflicts of interest,
prevailing wages, public notice, accounting records and requirements, This provision shall
not apply to matters described in Seetion 6,8 {Federal Non-Diserimination Laws) through
Section 6.11 (Ethics and Conflict of Interesi Requirements), Section 6.13 (MBE/WBE
Requirements) and Seetion 6.14 (Telephone Solcitation),

6.8. Federal Non-Discrimination Laws. Seller shall comply with all applicable
federal laws regarding non-discrimination, including: (i) the Civil Rights Act of 1964, 42
U.S.C. § 2000 el seq, (1981); (i) the Civil Righis Act of 1991, P.L. 102-166; (iit} Executive
Order Number 11246, 30 Fed. Reg. 12,319 (1965), reprinted in 42 U.S,C. § 2000(c) note, as
amended by Exccutive Order Number 11375, 32 Fed. Reg. 14,303 (1967) and by Executive
Order Number 12086, 43 Fed. Reg. 46,501 (1978); (iv) the Age Discrimination Act, 42
U.S.C. §§ 6101-6106 (1981); (v) the Age Discrimination in Employment Act, 29 U.S.C. §§
621-34 (1967); (vi) the Rehabilitation Act of 1973, 29 U.S.C. §§ 793-794 (1981); and (vii)
the Americans with Disabilities Act, 42 U.S.C. § 12101 et seq. (1990).
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6.9. Statc Non-Discrimination Laws. Purswant to 1C 22-9-1-10 and the Civil
Rights Act of 1964, Seller and ils contractors shall not discriminate against any employee or
applicant for employment at the Plant or during the construction of the Plant. Seller and its
contractors shall not discriminate with respect to the hire, tenure, terms, conditions or
privileges of employment or any matter divectly or indirectly related to employiment, because
of race, color, religion, sex, disability, national origin or ancestry.

6.10. Maintaining a Drug Free Workplace.

(a) Seller hereby covenants and agrees to make a good faith effovt to provide
and maintain a drug-Tfree workplace. Seller will give wrilten notice to Buyer within ten (10) days
after receiving actual notice that Seller or an employee of Seller has beeir convicted of a criminal
drug violation occurring in Seller's workplace.

(b)  Seller certifies and agrees that it will provide a drug-free workplace by:

D Publishing and providing to all of its employees a statement
notifying them that the untawful manufacture, distribution, dispensing, possession
or use of a controlled substance is prohibited in Seller's workplace, and specifying
the actions that will be taken against employees for violations of such prohibition;

(i)  DLstablishing a drug-frce awareness program to inform its
employees of (1) the dangers of drug abuse in the workplace; (2) Seller's policy of
maintaining a drug-free workplace; (3) any available drug counseling,
rehabilitation, and employee assistance programs; and (4) the penalties that may
be imposed upon an employee for drag abuse violations occurring in the
wotkplace;

(iii)  Notifying all employees in the statement required by subparagraph
(i) above that as a condition of continued employment, the employee will (1)
abide by the terms of the statement; and (2) notify Seller of any criminal drug
statute conviction for a violation occurring in the workplace no later than five (5)
days after such conviction;

(iv)  Nofifying in writing Buyer within ten (10) days after receiving
notice from an employee under subdivision (iii)(2) above, or otherwise receiving
actual notice of such conviction;

(v) Within thirty (30) days afier receiving notice under subdivision

(ii){2) above of a conviction, imposing the following sanctions or remedial

measures on any employee who is convicted of drug abuse violations occurring in

~ the workplace: (1) taking appropriate personnel action against the employee, up (o

and including termination; or (2) requiring such employee lo satisfactorily

participate in a drug abuse assistance or rehabilitalion program approved for such

purposes by a federal, state or local health, faw enforcement, or other appropriate
agency; and

31




(c) Making a good faith effort to mainiain a drug-free workplace through the
implementation of subparagraphs (i) through (v) above,

6.11. Ethies and Conflici of Interest Requirements.

© (a)  Seller and its agents shall abide by all ethical requircments that apply to
persons who have a business relationship with the State of Indiana, as set forth in Indiana Code §
4-2-6 et seq., the regulations promulgated thereunder, and Executive Order 04-08, dated
April 27, 2004 and Exceutive Order 05-12, dated January 10, 2005.

(b  Asused in this Section:

(i) “Immediate family" means the spouse and the unemancipated
children of an individual,

(ii) "Interested party" means:
(A)  The individual executing this Agreement;

{(B)  An individoal who has an interest of three percent (3%) or
more of Seller; or '

(C)  Any member of the immediate family of an individual
specified under subdivision (A) or (B).

- {c) Seller has an affirmative obligation under ihis Agreement to disclose to
Buyer when an Interested Party is or becomes an employee of the State of Indiana. The
obligation under this Section extends only to those facts that Seller knows or reasonably could
know.

6.12, Non-Collusion and Acceptance. Seller attests, subject to the penalties for
perjury, that no employee, representative, agent or officer of Selter (or any Owner of Seller),
directly or indireclly, to the best of Seller's knowledge, entered into or offered to enter into
any combination, collusion or agreement to receive or pay any sum of money or other
consideration for the execution of this Agreement other than that which is expressly set forth
in this Agreement.

6.13. MBE/WDBE Requirements. Scller shall comply with the requirements of
- IC 4-13-16,5 and 25 IAC 5 1o maximize the utilization of minority and women business
enterprises ("M./W.B.E.s"} in the procurement and contracting processes. Seller agrees (o a
goal for participating minority business enlerprises of seven percent {7%) and women's
business enterprises of five percent (5%). All M/WBEs must be cerfified by the Indiana
Department of Administration, Minority and Women Business Enterprises Division. This
policy shall be stated in all coutracts related to the construction and operation of the Plant,
circulated to all employees of Seller in affected departments, and made known to minority
and women business enterprises.
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0.14. Telephone Solicitation. As required by IC 5-22-3-7, Seller agrees that it
shall not violate the terms of IC 24-4.7 during the Term, even if IC 24-4.7 is preempted by
federal faw.

6.15, Ownership of IG. Unless otherwise permitied pursuant to Scetion 15.1
(Assignment and Transfer), Seller shall remain a wholly-owned subsidiary of Baldwin
Indiana Energy, Inc., provided that, Baldwin Energy Indiana, Tne. may transfer ownership of
Seller to a to-be-formed intermediate holding company which is formed for the purpose of
owning the equity interests in Seller,

6.16, Epdates of Diligence Information, Seller shall, as soon as reasonably
practicable after they become available, deliver to Buyer any updates and/or material
changes to the documents, reports and information provided o Buyer and/or Buyer's
advisors as described in Section 6,3(i) (Representations and Warranties of Seller) during
the period from the Execution Date through the Financial Closing Datc,

ARTICLE Y1
COVENANTS, REPRESENTATIONS AND WARRANTIES OF BUYER

7.1. Buyer's Purchase Obligations. Buyer covenants that, subject to the terms
and conditions of this Agreement, if shall be obligated to purchase and pay for (directly or
indirectly through its agent and subcontractor) Conforming SNG that Seller delivers or
ntakes available to Marketer, as agent for Buyer (or Buyer if there is not a Replacement
Marketer) at the Title Transfer Point up to the Applicable MCQ in any month and the ACQ
in any year,

72, Marketing and Services Apreements and Management Agrecments. By no
later than the Initial Conditions Precedent Deadline, Buyer shall have entered into, and shall
maintain throughout the Term, (a) one or more Marketing and Services Agreements with
Marketer and Seller as further set forth in Section 2.4 (Third Party Marketing and
Services) and (b) one or more Management Agreements with each applicable local gas
distribution company for delivery of SNG to Retail End Use Cusiomers and billing and
collection of the Contract Charges, Buyer shall collaterally assign its rights under the
Manapgement Agreements to Seller to secure its purchase obligations under this Agreement
and Seller shall also be granted the confractual vight to enforce such distribution,
transporlation, storage contracts and management contracts as a third party beneficiary.

7.3. Representations and Warranties of Buyer. Buyer hereby represents and
warrants to Seller on each of the Execution Date, the Initial Conditions Precedent
Satisfaction Date, and the TFinancial Closing Date that:

(a) It is an independent body politic and corporate and an independent
instrumentality of the State of Indiana (i) duly organized, (ii) validly existing and (i) in good
standing under the laws of Indiana.

KX




(b) It has the powerr and authority to execute, deliver and perform, as
applicable, its obligations under this Agreement and any other documents contemplated hereby
to which it is or will be a party.

(e) The cxecution, delivery and performance of this Agreement and the other
documents contemplated hereby (1) have been duly authorized by all necessary actions on its
part, including all actions required under the Statute, bylaws or other rules applicable to Buyer
and (if) will not violate any non-public rule or regulation.

()  Neither the Pund nor the CPR Reserve Account are or will be used to
secure any debt or obligation of Buyer, other than those relating to this Agreement or any related
agreement, '

{c) To the Knowledge of Buyer, there is no litigation of any natwre now
pending or threatened, in any way relating to, affecting, or questioning either the exccution or
detivery of this Agreement or the fransactions contemplated by this Agreement, or otherwise
affecting or questioning the validily of this Agreement or the transactions contemplated by this
Agreement; neither the corporate existence of Seller nor the title of the undersigned officers to
their respective offices is being conlested; and no proceedings or authority relating to this
Apreement or the transactions conlemplated by this Agreement have or has been repealed,
rescinded, or revoked.

7.4. [Reserved].

7.5, Information, Buyer shatl promptly provide (o Seller, and in no event later
than fifteen (15) Business Days after Seller's request, all information reasonably requested
by Seller pettaining to billing and collections from Retail End Use Customers, the Marketing
and Services Agreement, the Management Agreements, and such other information related
to this Agreement.

7.6. No Indcbtedness. Buyer shall not agree in any contract payable from the
Fund to grant (i) collateral or other security or credit support with respect thereto, (ii) a
pledge or assignment of the Fund for the payment thereol, or (iii)} payment priority to any
Person with respect therefo that are equal or superior to that of Seller. '

ARTICLE VIIT
CONDITIONS PRECEDENT

8.1, Initial Conditions Precedent. On or before the Initial Condifions
Precedent Deadline, (he following conditions precedent (the "Initial Conditions Precedent")
shall be satisfied, and if each is not satisfied by the Initial Conditions Precedent Deadline,
this Agreement may be terminated by either Party upon writien notice to the other Party
delivered within thirty (30) days after the Initial Conditions Precedent Deadline (provided
that no such notice may be given solely for the failure of the condition set forth in clause (c)
until the date ninety (90) days after the Initial Conditions Precedent Deadling):

{a) Seller shafl have obtained approval of this Agreement by its Board of
Directors (the adequacy of which shall be determined by Seller in its sole disoretion) and, if
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advisable or necessary, by the Board of Directors of its ultimate corporate parent, which approval
may, for the avoidance of doubt, be expressly subject to the Board of Directors’ confirmation of
the satisfaction of the condition precedent in clause (d) below,

. (b)  Buyer shall have oblained approval of this Agreement by its Board (the
adequacy of which shall be determined by Buyer in its sole discretion), which approval may, for
the avoidance of doubt, be expressly subject to the Board confirmation of the satisfaction of the
condition precedent in clause (d) below.

(¢}  Buyer, Seller and Matketer shall have enlered info the Marketing and
Services Agreement and Buyer shall have entered into the Management Agreements; and,

(d)  The IURC shall have issued the TURC Order and each of the Seller and the
Buyer shall be satisfied with the contents of the JURC Order.

(&) Seller shall have obtained a Conditional Commitment from the DOE to
provide the DOE Guaranieed Finaocing in an amount sufficient for Seller to finance the
consiruction of the Plant, the commercial terms (i.e., interest yvate, tenor, principal amount,
coverage ratios and reserve requirements) of which (i) Buyer shall have confinned to be
consistent with the financial model provided by Seller to Buyer for the Project and (i) are
satisfactory (o Buyer in its sole discretion.

€] Seller shall have delivered to Buyer a cerlificate of the President of Seller
which certifics that all the representations and warranties of Seller set forth in Section 6.3
(Representations and Warranties of Seller) are, afler giving effect to the updates and/or
material changes described in Seetion 6.16 (Updates of Diligence Information), true and
correct in all material respects, (othel than any representation and warranty which is qualified by
materiality shall be true and correct in all respects) as of the Imllai Conditions Precedent Date as
if made by Seller as of such date.

8.2, Subsequent Conditions Precedent. On or before the datc one hundred
eighty (180) days after Seller notifies Buyer that front end engineering and design worlc for
_the Plant has been completed or such later date as may be agreed between the Parties (the
"Subsequent Conditions Precedent Date"), the following conditions precedent shali be
satisfied, aud if not satisfied by such date, this Agreement may be terminated by Seller (with
respect to the conditions described in subsections (a) and (b)) upon written notice to Buyer,
or Buyer (with respect to the condition described in subsection (¢)) upon written notice to
Seller, delivered within ninety (90) days after the Subsequent Conditions Precedent Date:

(a) Seller shall have determined, in s sole discrelion, that available terms and
conditions for DOE Guaranteed Financing are satisfactory to Seller.

(b)  Secller shall have determined in its sole discretion that it infends to issue an
unlimited Notice to Proceed for the full scope of construction work for the Plant,

{c) Seller shall have delivered to Buyer a certificate of the President of Seller
which certifies that all the representations and warrantics of Seller set forth in Section 6.3
(Representations and Warranties of Seller), other than those set forth in Section 6.3(i)
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(Represenfations and Warranties of Seller), are frue and correct in all inaterial respects, (other
than any representation and warranty which is qualified by maleriality shall be irue and correct in
all respects) as of the Subsequent Conditions Precedent Date as if made by Seller as of such date.

ARTICLE IX
STATEMIENTS AND PAYMENT

9.1. Monthly Invoice. On or before the fifth (5th) day of each calendar month
after the Commercial Production Date, Scller shall render to Buyer a statement showing the
MDQ of Conforming SNG delivered by Seller to, and confirmed by, Marketer for Buyer's
account for the previous calendar month, the calculation of the Monthly Invoice Contract
Price applicable to such Conforming SNG, showing separately each component and
adjustment set forth in Sections 5.2 (Dctermination of Base Contract Price), 5.3
(Adjustments to Base Coniract Price for New Taxes and Change in Governmental
Requirements), 3.4 (Adjustments for Allocations of Net Incremental Revenues and Net
CO; Revenucs), 5.5 (Special Adjustmenis to Base Contract Price) and 5.6 (Adjnstments
for Monthty Positive Market Differential) and an invoice for the amount due in a form
mutually agreed upon by Buyer and Seller prior to the Initial Conditions Precedent Date.
Each monthly statement shall include metering data, as well as the caleulation of the
Adjusted Market Differential, Buyer shall provide Seller a monthly stateiment summarizing
the withdrawals {rom the Consumer Protection Reserve Account made each month to enable
Seller to determine the Adjusted Market Differential.

9.2. Protest of Statement. [If either Party believes the metering data or the
invoice to be incorrect or inaccurate, that Party may protest the amount of the invoice no
fater than ninety (90) days afler the end of the Contraci Year in respect of which month the
applicable monthly invoice relates; provided thaf, nothing in this Section shall limit or
restrict any audit rights Buyer has under this Agreement, including without limitation, as set
forth in Scetion 9.6 (Audits), or the right 1o make any adjustments as a result of any such
audit,

2.3, Payment Due Date, On or before the second Business Day after Buyer
receives its monthly payment from the Marketer, Buyer shall wire transfer or direct deposit
payment lo Seller (or cause Markeler lo wire transfer or divect deposit payment on behalf of
Buyer to Seller) the amount due for the preceding month; provided, however, if there-is a
good faith dispute beiween lhe Partics, Buyer shall pay the disputed amount with a
reservation regarding such dispute and Seller shall be obligated, whether or not a Debt
Service Shortfall then exists, to refund any amounts determined pursuant to the dispuie
resolution provisions in Article X (Dispute Resolution) fo have been overpaid, together
with interest at the rate set forth in Secfion 9.5 (Interest on Past Due Amounts).

9.4, Payment. Unless otherwise provided for in this Agreement, all payments
pursuant to this Agreement shall be made by wire transfer or direct deposit of immediately
available funds for the payee's account in accordance with its written instructions, For the
avoidance of doubl, Buyer shall be obligated to enswie that it has sufficienl working capital
to pay for Conforming SNG under this Agreement and Seller shall not bear the risk of
Buyer's lack of sufficient working capital, '
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9.5. Interest on Past Due Amounts, Interest on any unpaid portion of any
amount due, which shall be defined as any monetary amount due by either Parly for any
reason under this Agreement (including, but not limited io liquidated damages, and whether
on accout of payments withheld or due fo be refunded), shall accrue from the date duc unti
the date of payment af a raile equal (o the lower of (i) the Prime Rato; or (i) the maximum
applicable lawful interest rate,

9.6, Audits. Upon at least five {5) Business Days’ prior written notice fo
Seller, Buyer shalt have the right 1o audit the books, records and accounts of Seller to the
extent they relate to the Plant and Seller's sale of SNG hercunder and such audit is
reasonably necessary to verify (a) the determination of the Base Condract Price and any of
the adjustments made to the Base Contract Price in Article V (Price), including the
calculation of Net Incremental Revenues and Net CO; Revenues, (b) the calculation of the
Adjusted Market Differential, (c) the determination of the Contract Savings Guaranty
Shorifal Amount, (d) the amounts invoiced by Seller pursuani to Scction 9.1 (Monthly
Invoice) and (¢) Seller's use of Commercially Reasonable Efforis under this Agreement.
Upon at least five (5) Business Days' prior written notice to Buyer, Seller shall have the right
to audit the books, records and -accounts of Buyer to verily thé amounts in the CRCSTA,;
provided, that Buyer's audit rights in respect of each Contract Year shall be limited to a
period nol fo exceed three (3) years from the end of the most immediately completed
Contract Year (except for reviews and adjustments in connection with Secfion 5,5(b)
(Special Adjustinents to Base Contract Price) which shall permit a review of the books,
records and accounts of Seller for the prior five (5) year period for this purpose only),
Notwithstanding the foregoing, in the event that as a result an audit of a particular Contract
Year, Buyer determines that it is necessary o conduc! an audit of any previous Coniract
Year with respect to one or more revenue or expense items (or any component thereof), the
three (3) year time limitation described in the previous sentence shall be extended to three
(3) years for such itemns or components, Nothing in this provision will preclude either Party
from pursuing discovery of docwments and information relevant to the resolution of a dispute
pursuant to Article X (Dispute Resolution).

9.7. Monthly Reconciliation Process. The Parties and the Marketer shall
comply with their respeclive obligations in connection with the monthly reconciliation
process described in Schedule 9.7,

ARTICLE X
DISPUTE RESOLUTION

A [o.1. Negotiation. If a Party alleges that a dispute exists with respect to the
perforimance of either Parly under this Agreement, or arising oul of or relating to this
Agreement, including but not limited {o issues relating to the interpretation or breach of this
Agreement, a "Dispute” the Parties shall enter negotiations in an attempt to resolve the
dispute. Such negotiations will be between the President and Vice President of Seller, as
representatives of Seller and the Public Finance Director of the Stale of Indiana and-the
Chairman of the Board of Buyer, as representatives of Buyer., Each Party may change its
representatives at any time by providing written notice of any change to the other Party,
Such negotiations will oceur no later than fifieen (15) Business Days after written notice of
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such dispute by a Party and shull be concluded within forly-five (45) days after the date of
such wrillen notice (or such other period as shall be agreed by the Parties). Neithor the

obligation of the Parties under the immediately preceding sentences of this Section nor the

existence of binding arbitration under Section 10.4 (Arbitvation) shall restrict or limit to
any extent the right of a non-defaulting Party to exercise any one or more of the remedies

provided under this Agreement, subject to the obligation fo arbifrate those matters below the

dollar threshold set forth in Section 10.3 (Material Disputes).

10.2. Mediation, Ifthe Parties are unable fo resolve (he Dispuie as provided for
in Section 10.1 (Negotiation) above, then either Party may initiate the mediation by
providing to the other Party a wrillen request for mediation that sets forth the subject of the
Dispute and the relief requested. The Dispute shall be submitted to JAMS, its successor, ot
any other mulually agreeable neutral for non-binding mediation. The Parties will cooperate
with one another in selecting a mediator from the JAMS' panel of neutrals, or in selecting a
mutually acceptable non-JAMS neutral, and in scheduling the time and place of the
mediation. Unless otherwise agreed to by the Parties, however, the mediation shall occur
within one hundred twenty (120) days from the date of the initial written demand for
mediation, The Parties covenant that they will participale in the mediation in good faith, and
that they will share equally in the costs of mediation (other than each Party's indlvidual
attorneys' fees and costs related to the Party's participation in the mediation, which fees and
costs shall be borne by such Party). All offers, promises, conduct and statements, whether
oral or wiilten, made in connection with ot during the mediation by ¢ither of the Parties,
their agents, representatives, employees, experts and attorireys, and by the mediator and any
of the mediator's agents, representatives and employees, are confidential, privileged and
inadmissible for any purpose, including impeachment, in any arbitration or other proceeding
between the Parties or either of them shall be maintained in confidence; provided, that
evidence that is otherwise admissible or discoverable shall not be rendered inadmissible or
non-discoverable as « result of its use in the mediation.

10.3. Material Disputes. Unless otherwise expressly provided herein, Disputes
related to amounts in excess of Five Million Dollars ($5,000,000) shall not be subject to
arbitration under Seciion 10.4 (Arbitration) and shall be resolved by legal proceedings as
set forth in Section_15.7 (Governing Law), In any lepal proceeding, the prevailing Party
shall be enlitled to recover all of its costs and expenses of such litigation.

10.4. Arbitration.

{a) Except as sel forth in Seetion 10,3 (Material Disputés), if the Parties are

unable fo resolve the Dispute through mediation as provided for in Section 10,2 (Mediation)
above, then either Party may initiate the mandatory binding arbiivation by providing to the other
Parly a written Arbitration Demand, Any such Arbitration Demand shall state specifically the
nature of the claim(s), the relevant time periods, a specific dollar amount alteged to be owing, if
any, and any other specific inforiation that may be necessary to define the nature of the dispute.
The Party receiving the Arbitration Demand shall provide a writien Aibitration Response within
fen (10) days afier recelving the Arbitration Demand. The Response may be a simple denial or
may set forth in writing any counlerclaims including the same type of informalion required in an
original Arbitration Demand, Jf an Arbilration Response includes any counterclaims or
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proposes, then the Parly originally demanding the Arbitralion may reply within ten (10) days
afier receiving the Arbitration Response. If any Party fails o respond to any notice, the Patly
shall be deemed to deny the demand,

(b)  With respect to any arbitration, there will be a single arbitrator, appointed
by the Parties within twenty-one (21) days of the demand for arbitration. The arbitrator shall be
an attorney who has five (5) years or more experience in the gas industry or representing clients
in the gas indusfry, If the Partics are unable to agree on a single arbitrator then cach Party shall
select one (1) arbitrator, and the two selected Arbitrators shall jointly select a third Arbitrator
{who need not be an attorney). The three Arbitrators shall serve as a panel of three Arbitrators
who shall jointly decide all issues. '

(¢) Bach Party shall have the right io engage in reasonable pre-arbitration
discovery in the form of requests for production of doeuments and at least five (5) depositions,
and other discovery as allowed by the arbitration panel, Presentation of the case shall include;
opening statements, festimony of necessary witnesses, stipulated or properly authenticated
documents, and closing statements, No documenis may be submitted as evidence unless the
documents have been provided to the opposing Party in advance of the Arbitration as allowed by
the Arbitrators, Either Party may demand that a transcript of the bearing be prepated. If such a
demand is made, then the parties shall each pay one-half of the cost of the transeript,

(d)  The place of arbitration hearings shall be Indianapolis, Indiana. The
arbitrator(s) shall issue a decision no later than thirty (30) days from the conclusion of the
hearing. The arbitrator(s) shall be governed by and shall apply the substantive law of the State of
Indiana in making the award. All awards shall be in writing and shall state the reasoning on
which the awaid resls unless the Parties agree otherwise. It is expressly agreed that the arbitrator
shall have no authority to award consequential, special, indirect, exemplary, or punitive damages
of any type under any circumstances regardless of whether such damages may be available under
Indiana law or any other Applicable Law, federal law, or under the Federal or Indiana
Arbitration Act, the Parties hereby waiving their rights, if any, to recover consequential, special,
indirect, exemplary, and punitive damages with respect to this Agrcement. The arbitrator(s) shail
award attorneys' fees and disbursements to the provailing Party in any arbitration and, if therc is
no clearly prevailing Party, the arbitralor may award atforney's fees and disbursements in such
amounis as the arbilrator may determine, The Parties agree that all arbitration proceedings
conducted hercunder and the decision of the arbitrator shall be kept confidential and nol
disclosed, except to Parties, Affiliates, accountants, lawyers, and regulatory bodies and in
connection with regulatory proceedings or as otherwise required by law or o the extent
necessary to enforce the decision. Notwithstanding the foregoing, any controversies or claims
avising out of the same alleged breach, or involving the same or substantially similar factual
circumstances shall be consolidated and concurrently submitted to arbitration per the provisions
of this Section.

(e) The award shall be final and binding on the partics, except that cither
Party may appeal as provided in the Indiana Arbitration Act and/or the Federal Arbitration Act,

10.5. Bauitable Relief. For any dispute or claim hercunder for which money
damages would not provide an adequate remedy or is nol available, including in the case of
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any wiltful or repeated breach hercof, a Party may seck specifie performance, injunction, or
other equitable relief from & court of competent jurisdiction.

10.6. Arbitration Expenses. The compensalion and expenses of the arbitrator
appointed jointly by the Parties shall be shared by the Partics, otherwise the Party selecting
an Arbitrator shall pay all of the fees and expenses of [hat Arbifrator, and the fees and
expenses of the neutral Arbitrator shall be split by the partics.

10.7. Independent Engineer Determinations. Each Parly preserves its right to
dispule or contest any finding or determination by the Independent Engineer under this
Agreement and to retain, at its respective expense, its own engineer to review the findings or
work of the Independent Engineer. If there is any disagrecment betwecn the Independent
BEngineer and the engineer retained by Buyer regarding any findings or determinations made
by the Independent Engineer under this Agreement which cannot be resolved by the Parties
after thirty (30} days, the Parties shail mutually agree upon a third engineer to independently
assess the matter underlying the disputed finding or delermination. The finding or
determination of such third engineer shall not be binding upon the Parties unless the Parties
mutually agrec and each Party shall have the right to challenge any determination of the third
engineer if it disagrees with such third engineer's findings.

10,8, Survival of Dispute Resolution. The Parties agree that the provisions of
this Article X (Dispufe Resolufion) shall survive the expiration or early termination of the
Agreement,

ARTICLE X1
TITLE, RISK OF L.OSS, WARRANTY, AND INDEMNITY,

11,1, Title, Risk of Loss, Title and risk of loss for Conforming SNG shall pass
from Sclier to Buyer at the Title Transfer Point. As between Buyer and Seller, Seller shall
have responsibility for risk of loss and shall assume any liability with respect to Conforming
SNG prior to and at the Title Transfer Poinf, As between Buyer and Seller, Buyer shall have
responsibility for risk of loss and shall asstime any lability with respect to Conforming SNG
after the Title Trans{er Point, Buyer shall have no liability of any kind with respeet to any
loss, Habitily or Claim arising out of or in connection with any SNG that is not Conforming
SNG fhat is produced, delivered or attempied to be delivered by Seller. Following the
Commereial Production Date, the Parties will exchange a memorandum stating the meter
number and otherwise definitively locating the Delivery Meter.

11,2, Warranty. Seller warrants that (a) it will have the right to convey and will
transfer good and merchantable title {o all SNG sold hereunder and delivered by it to Buyer,
frec and clear of all liens, encumbrances, and claims, and (b) the SNG sold hercunder shall
safisfy the qualily standards of the Receiving Pipeline.

113, Indemnity; Coniribution.

(a) Seller's Indemnity. Seller agrees to indemnify Buyer and save Buyer
harmless from and against any and all Claims, from any and all persons, arising from or out of
(a) claims of tifle, personal injury or properly damage from the sale of Conforming SNG under
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this Agreement which attach before risk of loss to such Conforming SNG passes to Buyer ot
which involve the condition of the SNG when delivered to the Title Transfer Point or (b) any
delivery of contaminated or non-Conforming SNG to Marketer,

(b)  Buyer's_Indemnity or Confribution. Subject to and except as expressly
provided in Section I1.3(a) (Sellet’s Indemnity), to the extent permitted by law, Buyer agrees o
indemnily Seller and save Seller harmless from and against any and all Claims from any and ali
persons, arising from or out of claims of title, personal injury or propetrty damage which aliach
after risk of loss to such Conforming SNG passes to Buyer at the Title Transfer Point. To the
extent such indemnification is not legally available, then the Parties agree that there will be joint
contributtons with each Party contributing based on their respective responsibility for the SNG
after the Title Transfer Point, The Parties acknowledge that Seller has no obligation after title to
SNG is passed at the Title Transfer Point so long as such SNG is Conforming SNG,

ARTICLE XII
EVENTS O DEFAULT AND SECURITY

12.1. Events of Default. Each of the following events shall constitute an "Event
of Default" as to the affected Party:

fa) the Defaulting Party shall (i) make an assignment for the benefit of
creditors, or any arrangement for the benefit of creditors; (i) file a petition or otherwise
commence, authorize, or acquiesce in the commencement of a procecding or case under any
bankruptey or similar law for the protection of creditors; (i) have such petition filed or
proceeding commenced against it; and have such petition or proceeding not dismissed within
ninety (90) days afler its filing or commencement; (iv) otherwise become bankrupt or insolvent
(however cvidenced); (v) be generally unable to pay its debts as they fall due (equitable
insolvency); or (vi) have a receiver, provisional liquidator, conscrvator, cuslodian, trustee or
other similar official appointed with respect to it or substantially all of its assets;

()  the Defaulting Party shall fail to perform any obligation to the other Party
with respect to any collateral posting obligations required under this Agreenent or Defaulting
Party shall fail to perform any credit support obligations relating to this Agreement; within fen
(10) Business Days of a written request by the other Parly;

{c)  the Defaulting Party shall not have paid any undisputed amount due to the
other Party hereunder on or before the thirtieth (30') day following written notice that such
payment is due;

(d)  any rcpreschiation or warranty by the Defaulting Party shall be incorrect
in any material respect when made and shall not be remedied within thirty (30) days after written
notice thereof is delivered to the Defaulting Party;

{e) the Defaulting Party shall fail to perform any of its material obligations
under this Agreement (which, in the case of Seller, shall not include the obligations set forth in
Scetion 6.5 (Indiana Confenf) or Sections 6,8 (Federal Non-Discrimination Laws) through
6.14 (Telephone Solicitation) of this Agreement) and such default continues without cure for a
period of thiity (30) days after written notice thereof is delivered to the Defauiting Party, or if
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such Bvent of Default is not capable of cure within thirty (30} days, then for such longer period
of time as the Defaulting Party is diligently pursuing a Recovery Plan not to exceed an agpregate
of nincty (90) days; provided that a material obligation for purposes of this clause (e) shall mean
an abligation under this Agreement which if not performed in material respects by the Defaulting
Party had or could reasonably be expected o have a material and adverse effect on the rights and
obtigations of the other Party under this Agreement; or

H any collateral securily document or first priotity lien in the Collateral
granted to Seler shall in either case fail to be in full force and effect or Buyer shall otherwise be
in default of any of its material obligations under any collateral security docunent,

12.2. Reimedies, Subject to any right to cure, if an Evenl of Default with respect
to a Defaulting Party shall occur and be continuing, then the Non-Defaulting Parly shall have
the right: (a) to terminate this Agreement pursvant {o Section 1.2 (Termination by Buyer)

~or Section 1,3 (Termination by Seller), as applicable; (b) subject to the limitations set forth
in Section 15,11 (Limitation of Damages), to pursue any other remedy provided under this
Agreement or now or hereafter existing at law or in equity or otherwise; (¢} to immediately
wilhhold and/or suspend deliveries or payments upon notice, in addition to any and all other
remedies available hereunder; provided, however, that the Non-Defaulting Party shall
immediately reinstate deliveries or payments upon teceipt of writien notice from the
Defaulting Party (and reasonably acceptable evidence) that the Fvent of Default has been
rectified or that the fact or condition piving rise to the Event of Default is no longer
confinuing, '

12.3. Setoffs. If an Event of Default has occurred dnd is continuing and if the
Defaulting Party is or would be owed any outstanding obligation, the Non-Defaulting Party
shall be entitled, at its option and in its- discretion, to set off against such outstanding
obligation any amounts duc and owing by the Defaulting Party or any of its Affiliates to the
Non-Defaulting Party or any of its Affiliates under this Agreetnent or any other agreements,
instruments or undertakings between the Defaulling Party or any of its Affiliates and the
Non-Defaulting Parly or any of its Affiliates relating to (a} this Agreement, (b) the
transaciions contemplated in or relating to this Agreement, or (¢) the Project. The remedy
provided for in this Seetion 12.3 (Setoffs) shall be without prejudice and in addition fo any
right of setoff, combination of accounts, lien or other right to which any Party is at any time
otherwise entifled {whether by operation of law, confract or otherwise).

12.4. Financing Party Cure Rights. The Financing Parties or the collateral agent
acling on their behalf under any Financing shall have the right {(but not the obligation) for
sixly (60) days after the expiration of the deadline for performance or cure (or thirty (30)
days in the event of an Bvent of Defaull involving a monetary abligation), including any
applicable grace period provided in Section 12.1 (Events of Default), to prevent termination
of this Agreement by curing the Bvent of Default on behalf of Seller; provided that such
sixty (60) day period shall be extended for up to an additional ninety (90) days il possession
of the Plant is required for'the Financing Parties or collateral agent acting on their behalf to
effect a cure of an Event of Default. Notwithstanding the foregoing, following the expiration
of the cure periods granted to Seller under this Agreement with respect {o the breach of any
mongctary ebligation, Buyer shall have the right to suspend its obligation to purchase

42




Conforming SNG under this Agreement until such mouetary obligation is cured. Buyer
agrees to provide to the Financing Parties or collateral agent acting on their behalt under a
Financing a conscnt to assignment and estoppel certificate as reasonably requested by such
persons.

12.5. Cover Damages. Buyer shall be liable to Seller for cover damages in the
event that Buyer fails to take Conforming SNG delivered by or on behalf of Seller in
accordance with Scction 2.1 (Purchase Obligation), The cover damages payable to Seller
by Buyer shall be calculated based on the positive difference (if any) between the Monthly
Invoice Contract Price and the price reccived by Seller in purchase and sale contract entered
into by Seller with another purchaser for the quantities not taken plus costs incured by
Seller in such effectuating such disposition.

12.6. Limitation on Liability. Bach Party shall utilize Commercially Reasonable
Efforts to mitigate ils damages under this Agreenient, Neither Party shall have any liability
to the other Parly as a result of a termination of this Agreement pursuant io Seetion 1.2
(Termination by Buyer) or Seetion_1.3 (Termination by Seiler) other than a termination
made pursuant to Seetion 1.2(h) (Termination by Buyer) or Section 1.3{¢) (Termination
by Seller) as a result of an Event of Default, Except for claims involving fraud or willful
misconduet, no individual, officer, direcior, limited pariner, sharcholder, parenl.company,
corporate or parinership affiliate or other similar entity of either Paity shall have any
personal liability or responsibility for, velating to or in connection with said Party's failure to
properly perform any term, covenant, condition or provision of this Agreement. Except in
the case of a claim for fraud or willful misconduct, in pursuing any remedy for a Party's
breach of any of the terins, covenants and conditions of this Agreement, a Parly shall not
have recourse against any Person other than the defaulting or breaching Party itself or its
assignees or successors, For the avoidance of doubt, Selier acknowledges and agrees that the
obligations of Buyer are not backed by the full faith and credit of the State of Indiana and
payment for Seller's damages against Buyer shall be limited to {a) the Fund; (b} amounts
received by Buyer that were required by statuie 1o be collected and deposited in the Fund,
but which were not collected or deposited in the Fuud; and (c) amounts in the Consumer
Protection Reserve Account and (d) enforcement of its obligations under this Agreement and
the Statute. The foregoing limitation of liability of Scller's recourse to Buyer is not intended
o allow Buyer the right to avoid or ignore its obligalions to establish and maintain the Fund
as contemplated by the Statute. The limitations of liability set forth in this Section 12.6
(Limitation on Liability) shall survive the expiration or early termination of the Agresment.

12.7. Security,

{8  Grat of Security Interest. As collateral security for the payment in full

(whether at stated maturity, by acceleration or otherwise) of all amounts due by Buyer (o Seller
under this Agreement, Buyer hereby pledges and grants to Seller a security interest in all of
Buyer's right, title and interest in, to and under the Fund and the Consumer Protection Reserve
Account and a general first lien upon and right of set off against (the "Collateral”). Such security
interest shall include all interest and proceeds of any of the Collateral, and all accessions to and
substitwiions and replacements for, any of the Collateral, In furtherance of the granl of the
securily interest under this Seetion 12.7(a) (Security), Buyer hereby agrees promptly from time
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lo time to give, execute, deliver, file, record, authorize or obtain all such financing statements,
continuation statements, notices, instruments, doctiments, conirol agreements, pledges, escrow
agreements or consents or other papers as may be necessary in the judgment of Seller to creale,
preserve, perfect, maintdin the perfection of, rcinstate the perfection of or validate the security
interest granted pursuant hereto or to chable Seller to exercise and enforce its rights hereunder
with respect to such security interest, Seller shall have all of the rights and remedies with respect
to the Collateral as set forth in this Agreement and such additional rights and remedies to which
a secured party is entitled under Applicable Law, including the Uniform Commercial Code as in
effect in Indiana, including without limiting the foregoing: (i) Seller in its discretion may, in its
name or in the name of Buyer or otherwise, demand, sue for, collect or receive any money or
other property at any timme payable or receivable on account of or in exchange for any of the
Collateral, but shall be under no obligation to do so; and Seller may make any reasonable
compromise or setilement deemed desirable with respect to any of the Collateral. The seeurity
interest granted by this Section 12.7(a} (Security) shail survive the termination of this
Agreement to the exient there remains any outstanding obligations from Buyer to Seller.

12.8. Consumer Profection Reserve Account. Seller will establish and maintain
a special interest bearing escrow account with a third party depositary financial institution
mutually acceptable fo Parties in accordance with the following:

(ay  Upon the closing of the DOE Guaranteed Financing and prior to
commencement of construction, Seller shall provide its CPR Commitment to fund the CPR
Commitment Amount to the Consumer Protection Reserve Account, which commitment shall be
available to provide funds for Remediation of the Plant site in the event Seller abandons the Plant
prior to achieving the Commercial Production Date, The CPR Commitment Amount will either
be paid in cash inlo an escrow account mainfained for the benefit of Buyer consistent with the
terms and conditions of this Agreement or in the form of 4 letter of credit in a form acceptable to
Buyer issued by an instilution with a rating of AA or higher and payable to Buyer consistent with
the terms and conditions of this Agreement.

(b) Al the commencement of ithe Primary Term and as a condition to
achieving the Commercial Production Date, Seller shall deposit the CPIRR Commitment Amount
into the CPR Reserve Account,

© Amounts in the Consumer Proleciion Reserve Account shall be available
to Buyer to eliminate or reduce {o the maximum extent any applicable Monthly Negative Matket
Differential and to provide working capital funds o Buyer for the first five (5) years of the
Primary Term; provided that the maximum amount of working capital funds to provided fo
Buyer pursuant (o this Seetion 12.8(c) (Consumer Protfection Reserve Account) shall not
exceed Twenty Million Dollars ($20,000,000) in the aggregate, and provided further that the
maximum period of time in which Buyer may utilize amounts in the Consumer Protection
Reserve Account for working capital on an interest-free basis shall not exceed five (5)
consecutive Business Days.

(d) In the eveni Buycr does not Ieplemsh the Consumer Protection Reserve
Accoum for amounts withdrawn for working capital funds in accordance with Section 12.8(c)
{Consumer Protection Reserve Aceounf) within five (5) Business Days, such amount shall be
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tracked and credit to the balance of the Consumer Protection Reseive Account as if available i’
the Consumer Protection Reserve Account until such funds have been repaid.

(c) Prior to the CPD, if for any reason Seller abandons the construction or
operation of the Plant, the CPR Commitment Amount shall be funded into the Consumer
Protection Reserve Account and be made available to the extent needed to pay for the costs of
dismantling the Plant and/or Remediation of the Plant site to the extent liquidation of installed
assets does not provide adequate funding. Notwithstanding the foregoing, Seller's CPR
Commitment to fund and make available the CPR Commiiment Amount shall be net of (i.e.
reduced by) any revenues received from the sale of equipment, scrap metal value, ete. to the
~extent such proceeds are utilized to fund the dismantling of the Plant and the Remediation of the

Plant site and the costs expended to dismantle the Plant and for Remediation of the Plant site by
third parties counterparty to contracts with Seller, pursuant to which such third parfies are
obligated to bear the costs of dismantling the Plant and/or the Remediation of the Plant site.

63 Interest and investment income earned in respect of the amounts held in
the Consumer Protection Reserve Account {including for such adjustmenis for un-replenished
withdrawals of working capital) shall be distributed to Seller pro-rata based on the amount ot the
CPR Commitment Amount that has not yet been recovered by Seller from Positive Adjusted
Market Differential, relative to the balance in the Consumer Protection Reserve Account, such
that interest and investment income shall first be distributed to Selicr until the CPR Commitment
Amount has been fully recovered and thereafter, all remaining and future intercst and investment
income earned shall be deposited in the Consumer Protection Reserve Account.

(g)  Any funds held in Consumer Protection Reserve Account in excess of (i)
$100 million at the end of Contract Year 10, (ii) $50 million at the end of Contract Year 20, and
(iii) zero al the end of the Primary Term, shall be distributed (A) first, to Seller, until Seller has
fully recouped the CPR Commitment Amount not already recouped pursuant to the allocation of
Monthly Positive Market Differential in accordance with Scction 5.0(b) (Adjustments for
Monthly Positive Market Differcutial) and (B) then, to Buyer to satisfy any Contract Savings
Guaranty Shorifall Amount, and (C) finally, any remaining amounts shall be allocated to Buyer
and Scller equally. For purposes of determining whether any distribution is necessary under
subsection (B) of this section, the Contract Savings Guaranty Amount shall be caleulaled as of
the end of Contract Year 10 and as of the end of Contract Year 20.

12.9. Plant Hvaluation, At the end of twenty-fifth (25th) Contract Year, Seller
and Buyer shall mutually agree upon a qualified third party appraiser to prepare an
independent valuation of the fair market value of the Plant afier the expiration of the Primary
Term based on a mutually agreeable valuation methodology. If the sum of the value of the
Plant determined by such appraiser plus the projected Contract Savings Reconciliation
Amount i3 negative, then, when the debt service payments under any DOE Guaranteed
Financing have been fully discharped, the cash flows previously dedicated to such debt
service payments shall instead be deposited into the Consumer Protection Reserve Account
for application in accordance with Section 12.8 (Cansumer Protection Reserve Account),
If the Parties cannot agree on a qualified third party appraiser within thirty (30) days after the
end of the twenty-fifth (25™) Contract Year, such fair market value shall be determined by
conducting three (3) independent valuations of the Plant, on the basis set forth above, made
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by qualified third party appraisers, one of whom shall be selected and compensated by
Seller, one of whom shall be selected and compensated by Buyer and one of whom shall be
selecied jointly by the appraiser selected by Seller and the appraiser selected by Buyer and
whose compensation shall be shared equally by Seller and Buyer, and taking the average of
the iwo (2) appraisals which are the closest together,

ARTICLE X1l
FORCE MAJIURT,

13.1. No Liability: Definition. Neither Paity shall be liable to the other Party
for failyre to perforin an obligation under this Agreement to the exfent such failure was
caused by Force Majeure. Seller and Buyer shall make Commercially Reasonable Efforts to
mitigate the adverse impacts of a Force Majeure and fo resolve the event or occutience once
it has occurred in order to resume performance, Notwithstanding any other provision hereof,
the settlement of strikes or lockouts shall be entirely within the discretion of the Party having
the difficulty, and the requirement that any Force Majeure shall be remedied with the
exercise of due diligence shall not require the seltlement of strikes or lockouls by a Party
when such course is inadvisable in the discretion of such Party.

13.2, Exclusions, Neither Party shall be entitled to the benefit of the provisions
of Torce Majeure to ihe extent performance is affected by any or all of the following
circumstances: (a) failure of Seller to obtain firm (ransportation service or the failure of
Buyer to obtain firm transportation service when Buyer is clecting to have alternative
deliveries pursuant to Scetion 2.4(¢) (AHcrnative Delivery During State Emergency), (b)
the curtailment of interruplible or secondary firm transportation unless primary or in-path
secondary firm transportation is also curlailed; (c) the Party claiming excuse failed to
remedy the condition and fo resume the performance of such covenants or obligations with
reasonable dispatch; (d) economic hardship, including, without limitation, Seller's ability to
sell SNG at & higher or more advantageous price than the Adjusted Base Contract Price or
Buyer's ability to ptirchase gas at a lower or more advantageous price than the Adjusted Base
Confract Price; {(e) the failure of the Plant as a result of the failure of Seller to design,
consiruct, matntain or operate the Plant in accordance with Good Industry Practices; (F) any
circumstance or event to the extent such circumstance or event could have been prevented or
moitigated by a diligent operator or resulted from the negligence of such Party or its
employees or contractors, and (g} freezing of Seller's coal inventory pile,

13.3. Notice Reqguired, The Party whose performance is prevenied by Force
Majeure must provide notice as promptly as reasonably possible to the other Party. Initial
notice may be given orally; provided, however, writlen notice with reasonably full
particulars of the event or oceurrence is required as soon as reasonably possible and in any
event no later than ten (10) Business Days from the commencement of such Force Majeure,
The notice will (a) identify the Force Majeure, (b) include an estimale of the duration of the
event, and (c) specify the likely cffect (e.g. on production capability (Seiler) or the ability to
take Conforming SNG (Buyer)). Upon providing written notice of a Force Majeure to the
other Party, the affected Party will be relieved of its obligation, from the onset of the Force
Majeure, to make or accept delivery of Conforming SNG, as applicable, to the extent and for
the duration of the Force Majeure, and neither Party shall be deemed to have failed in such

46




obligations to the other Parly during such occurrence or event. The Parly providing notice of
a Force Majeure shall update the notice if new information renders the previous notice
malerially inaccurate. ' »

13.4, Maximum Duration. If a Party’s performance hereunder is suspended for
Force Majeure for more than three hundred sixty-five (365) continuous days, the other Party
may, at its option, terminate this Agreement effective thirty (30) days after.written notice to
the Party whose performance was suspended, .

ARTICLE XIV
RATE COVENANT AND STATUTORY PROTECTIONS

4.1, No Immunity Claim. To the extent allowable under Applicable Law,
Buyer agrees that it will not assert any immunity it may have as a state agency against
lawsuits, disputes, claims, or causes of action, whether legal or equitable, filed in state or
federal courts by Seller to enforce this Apreement.

14.2. Nature of Payments. Except for the pledge in favor of Seller, Buyer shall
not piedge or encumbcer the Fund or the CPR Reserve Account to secure any bonds, notes or
other indebtedness of the Buyer,

14.3. Rate Covenant. In accordance with the Statute, Buyer covenants that it
will, establish the Tund, and at least annually, and more frequently as required, issue
invoices for payment under the Management Agreements in amounts sufficient, together
with any moneys on deposit in the Fund, to provide for the timely payment of all obligations
which Buyer has incurred, including any payments owed by Buyer pursuant to this
Agreement (such payments, the "Confract Charges™). Buyer further covenants that it shall
do all things lawfully within its power and, if and when necessary, shall exhaust all available
reviews and appeals, in order to enforce and administer the Marketing and Services
Agreement, the Management Agrecments, and all other management contracts and any other
required contracls enlered into by Buyer related to the delivery, transportation and storage of
SNG, including, without limitation, 1o collect the monthly charges under the Management
Agreements sufficient to pay the Contract Charges. The Parties acknowledge and agree that
the covenant of the State of Indiana (the "State") set forth in Section [C 4-4-11.6-24 is a
fundamental premise upon whicli Seller has relied in enfering into this Agreement and
committing to the development, financing and construciton of the Plant as provided herein
and that, but for the existence of such covenant of the State, Seller would not be willing to
develop, finance and constriret the Plant or to enter inlo this Agreement. Buyer covenants
and agrees that Buyer will not take or permit any action or fail to take or permit any action
that would (a) impair this Agreement or {b) otherwise limit, alter or impair the ability of
Buyer (o satisfy its contractual obligations hereunder, including the establishment and
collection of the price of SNG from retail end use customers, in each case, until this
Agreement has been terminated, Buyer further acknowledges and agrees that any action,
omissions or failure to act by the State or any agency thereof to causc Buyer not to establish
a sufficient revenue requirement, or not to collect rates or to pay Seller, in each case would
conslitute a breach of this Agreement and a tuking by the State of the investment of Seller in
the Project,

47




144, Source of Payment, Subject to Buyer's compliance with its obligations in
Section 14.3 (Rate Covenant), Buyer's obligation to make payments under this Agreement
shall be limited solely to (a) the Fund, (b) amounts received by Buyer that were required by
the Statute to be collected and deposited in the Fund but which were not so collected and
deposited in the Fund, and (¢) amounts in the Consumer Protection Reserve Account.
NEITHER THE FULL TAITH AND CREDIT NOR THE TAXING POWER OF THE
STATE OF INDIANA ARE OR MAY BE PLEDGED FOR ANY PAYMENT UNDER
THIS AGRLEMENI

14.5. Special Pass-Through of Certain Expenses, In the cvent that a Person
(other than Buyer or Seller) institutes a legal action which challenges the validity or
enforceability of this Agreement and Seller obtains & final, non-appealable judgment
upholding this Agreement, Seller shall be entitled to reimbursement for the reasonable costs
and expenses incurred in connection with defending such action (including court costs and
legal fees) which are not otherwise reasonably recoverable by Seller and for which Seller is
not otherwise reasonably likely to receive reimbursement. Any reimbursement to Selier
shall be solely through an adjustment to the Base Contract Price on a per MMBtu basis o
reflect such costs and expenses pro rata over a twelve (12) month period,

ARTICLE XV
GENERAL PROVISIONS

151, Assignment and Transfer. This Agreement shall be binding upon and
inure 1o the benefit of the successors, permifted assigns, personal representatives, and heirs
of the respective Parties hereto, and the covenants, conditions, rights and obligations of this
Agreement shall run for the full Term,

()  Buyer shall not transfer, convey or assign its rights and obligations under
this Agreement without the prior written consent of Seller, except that Buyer may assign or
otherwise fransfer all its rights and obligations to a stalutory successor; provided that the
successor entity shall be the independent body politic and corporate mt;lrumentahty of the State
of Indiana that is responsibie for managing the debi of state entitics.

(b  Except for a wansfer, sale, pledge, encumbrancc or assignment of its rights
under this Agreement in connection with any debt or equily financing (including, for the
avoidance of doubt, a sale-leaseback or leverage lease financing) or a transter of its interest to
any Affiliate, Seller may not (i) sell, transfer, or convey the Plant or (ii) (ransfer, convey or
assign its rights or obligations under the Apreement without the prior written consent of Buyer,
provided that, such consent shall not be unreasonably withheld or delayed, and provided further
that, Buyer may not withhold or delay granting such consent if the sale, transfer, conveyance or
assignment of the Plant is to a person or entity that (1) at the time of such transfer or sale is a
Qualified Transferce and (2) meets the operational and experience criteria set forth on

Schedule 15.1(h).

(c) Without Buyer's prior written consent, Seller shall not permit a change-in-
control of Seller to occur, provided that a change in control of Seller may occur without Buyer's
prior writien consent if the resulting majority owner of the equity or voting interest (direct or
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indirect) in Scller is (i) Qualified Transferee and not a Prohibited Transferee or (ii) the divectors
or managers of the resulting owner arc appointed by Baldwin Indiana Energy, Inc,, the sole
member of Seller. For purposes hereof, the term "change-in-control of Seter" shall mean the
occutrence of any of the following: (x) any sale, transfer, conveyance or assignment, individually
or in combination with prior occurrences, by operation of law or otherwise, of more than fifty
percent (50%) in total of the equity or voting interests (direct or indirect) in Seller, or (y) the
occurrence of an event or any series of events in which individuals who are either dircetors,
officers or managers of Seller as of the Commercial Production Date or who are directors or
managers appointed by the initial sole member of Seller, in either case cease {o constifute a
majority of the directors, officers or managers following such event. Notwithstanding anything
herein to the contrary, Seller shall under no circumstances permit a change-in-control transaction
of the type described above to occur which would result in the transfer of ownership (whether
direct or indirect, beneficial or otherwise) being a Prohibited Transferee,

152, Non-Severability. All of the provisions of this Agreement constitute a
material futegral pait of the Parlies' agieements and this Apreement shall be construed in
whole and not in part so that il individual provisions, agrecments or covenants are
determined (o be invalid, void or unenforceable by any court having jurisdiction, then such
determination shall invalidate, void, and make unenforceable this Agreement in its entirety.

15.3. Waiver. No waiver of any breach of this Agreement shail be held to be a
waiver of any other or subsequent breach.

154, Replacement of Indices. If any publication or published index or
reference on which any provision of this Agreement relies for any purpose ceases lo be
available, the Parties agree to promptly negotiate on a good faith basis an agreeable aliernate
publication or published index or reference to take effect as of the date the prior publication
or published index or reference is unavailable. If the Parties cannot agree on an alternalive
publication or published index or reference within thirty (30) days of the prior publication or
published index or reference ceasing to be available, then each Party shall in good faith,
within ten (10) days thereafter, prepare and submit to the other Party a wrillen list of up fo
five alternate publication or published index or reference setting forth the preferred ranking
the highest preference listed first. The first listed publication or published index or reference
appcaring in each Party’s list shall constitute the alternate publication or published index or
reference, If either Party fails to provide a list of that Parly's alternative publication or
published index or refercnce as provided above, such Pariy's list shall not be considered and
the first listed publication or published index or reference appearing in the other Parly's
submitted list shall constitute the alternate publication or published index or reference.

15.5. Amendiments, Any amendments to this Agreement must be in writing
execuled by both Parties,

i5.6. Imaged Apreement, Any original executed Agreement or other related
document may be photocopied and stored on compuier tapes and disks. The imaged
agreement stored on such computer tapes and disks, if introduced as evidence on paper will
be admissible as between the Parties to the same cxtent and under the same conditions as
other business records originated and maintained in documentaty foirm, Neither Party shall
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object to the admissibility of such imaged agreements or photocopics of such imaged
agreemenl on the basis that such were not originated or maintained in documentary form
under the hearsay rule, the best evidence rule or any other rule of evidence.

15.7. Governing Law: Submission (o Jurisdiction. This Agreement and all
disputes and causcs of action between the Parties (including actions in aid of arbitration)
whether in condract, warranty, tort, strict liability, by stalute or otherwise, shall exclusively
be governed by the laws of the State of Indiana (exclusive of conflicts of law principles).
Except for disputes to be resolved pursuant to Sections 10,1 (Negotiation), 10,2
(Mediation) and 10.4 {Arbitration), the sole and exclusive venue for any disputes, claims
or causes of action, legal or equitable, shall be a court located in Marion County, Indiana and
each Parly irrevocably consents to the jurisdiction of any such cowrt in any such dispute,
claim or cause of action, BEach Parly (on behalf of itself and on behalf of its Affiliates)
hereby waives any right to stay or dismiss any action or proceeding under or in connection
with any or all of this Agreement brought before the Toregoing court on the basis of forum
non-conveniens. This Seetion 15,7 (Governing Law) and its requirements shall survive the
teim or any extension terms of this Agreement,

15.8. Rules of Interpretation, The singular includes the plural and the plural
inclodes the singular. The word "knowledge" shall include any knowledge known by, or
attributable or imputable to, such Person. A reference to an entity or any Governmental
Authorily includes its successors and permitted assigns, Accounting terms have the
meanings assigned to them by Generally Accepted Accounting Principles, as applied by the
accounting entity to which they refer. The words “include," "includes” and "including" are
not limiting. References lo arlicles, Sections {or subdivisions of Sections), exhibits, annexes
or schedules are to this Agreement. Exhibits, Schedulss, Annexes or Appendices to any
document shall be deemed incorporaied by reference in such document. References to any
documenl, instrument or agreement (a) shall include all exhibits, schedules and other
attaclunents thereto, (b) shall include all documents, instruments or agreeinents issued or
executed in replacement thereof, and (¢} means such document, instrument or agreement, or
replacement or predecessor thereto, as amended, modified and supplemented from time to

~time and in effect at any given lime, The words "heteof," "herein” and "hereunder” and
words of similar import when used in any document shall refer to such document as a whole
and not to any particutar provision of such document. References to "days” mean references
to calondar days, unless the term "Business Days" shall be used. The words "will" and
"shall" shall/will be construed to have the same meaning and effect.

15.9. No Third Parly Beneficiaties. The Parties expressly acknowledge and
agree that there are no third party beneficiaries to this Agreement,

15.10.  Headings. The headings and subheadings contained in this Agrecinent are
used solely for convenience and do not constitute a part of this Agreement beiween the
Parties and shall not be used Lo consirue or interpret the provisions of this Agreement.

15.11. Limitation of Damages. FOR BREACH OF ANY PROVISION FOR
WHICH AN EXPRESS REMEDY OR MEASURE OF DAMAGES 1S PROVIDED, SUCHH
EXPRESS REMEDY OR MBEASURE OF DAMAGES SHALL BE THE SOLE AND
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EXCLUSIVE DAMAGE REMEDY. A PARTY'S LIABILITY HEREUNDER SHALL BE
LIMITED AS SET FORTH IN SUCH PROVISION. IF NO REMEDY OR MEASURE OF
DAMAGES [S EXPRESSLY PROVIDED HEREIN, A PARTY'S LIABILITY SHALL BE
LIMITED TG DIRECT ACTUAL DAMAGES ONLY. NEITIHER PARTY SHALL BE
LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR
INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION
DAMAGES, BY STATUTE, IN TORT OR CONTRACT OR OTHERWISE. IT IS THE
INTENT OF THE PARTIES THAT THE LIMITATIONS HEREIN IMPOSED ON
REMEDIES AND THE MEASURE OF DAMAGIES SHALL BE WITHOUT REGARD TO
THE CAUSE OR CAUSES RELATED THERETO, INCLUDING THI NEGLIGENCE OF
ANY PARTY, WHETHER SUCH NEGLIGENCE IS SOLE, JOINT OR CONCURRENT,
OR ACTIVE OR PASSIVE. THIS SECTION SHALL NOT AFFECT THE RIGHTS OF
EITHER PARTY TO SEEK SPRCIFIC PERFORMANCE OR OTHER EQUITABLE
RELIEF. :

15.12, Notices, Unless specified otherwise in this Apreement, all invoices,
payments, nofices and other communications made pursuant to this Agreement shall be made
in writing and delivered fo the addresses set forth below or as specified in writing by the
respective Parly from time to time. All notlces required hereunder may be sent by facsinile,
a nationally recognized overnight courier service, first class mail or hand delivered, Notice
shall be deemed to be given when received on a Business Day by the addressee. In the
absence of proof of the actual receipt date, the following presumptions will apply. Notices
sent by facsimile shall be deemed to have been received upon the sending Party's receipt of
its {acsimile machine's confirmation of successful transmission. If the day on which such
facsimile is received is not a Business Day or is after 5:00 p.m. in the receiving Party's time
zone on a Business Day, then such facsimile shall be deemed to have been received on the
next Business Day, Notice by overnight mail or courier shall be deemed to have been
received on the next Business Day after it was sent or such earlier time as is confirmed by
the receiving Party. Notice via first class mail shall be considered delivered five (5)
Business Days after mailing, Address for notices are as follows:

If to Setler: If {o Buyer:

Indiana Gasification, LLC [ndiana Finance Authority

315 Park Avenue, South One North Capitol Avenue, Suife 900
New York, NY 10010 Indianapolis, IN 46204

Attn:  Donald Maley, Attn:  Public Finance Director of
Vice President the State of Indiana

Telephone: (212) 460-1910 Telephone: (317) 233-4338
Facsimile: (212} 598-4865 Facstmile: (317) 232-6786

15.13. Preparation of Agreement; Costs and Expenses. This Apreement was
prepared by the Parties fo this Agreement and not by any individual Party to the exclusion of
the other Party, The rule of contractual construction construing a contract against the
drafling party is hereby waived as this Agreement is the product of the joint drafting efforts
of both Parfies collectively. Each Party shall be liable for all of its respective costs and
expenses incurred in connection with the negotialion and preparation of this Agreemend,
except that Seller shall be responsible for paying or reimbursing Buyer as invoiced, in an
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amount up to $750,000 in the aggregate, for all fees, costs and expenses relaling to this
Agreement and the transactions contemplated herein, including without limitation, legal fees
incurred after June 30, 2010, due diligence fees, costs and expenses and cosis and expenses
relating to the YURC approval process. On the Initial Conditions Precedent Satisfaction
Date, Buyer shall be entitled to reimbursement, in an amount up to $250,000 in the
aggregate, for all fecs, costs and expenses relating (o this Agreement and the {ransactions -
contemplated herein, including without limitation, legal fees incurred after June 30, 2010,
due diligence fees, costs and expenses and costs and expengses relating to the {URC approval
process. On the Financial Closing Date, Buyer shall be entitled to reimbursement from the
CPR Commiitment Amount up to an additional $500,000 (a) to the extent the costs, fees and
expenses described in the preceding sentences exceed $1,000,000, an amount equal to any
such excess and {(b) an amount equal to the legal fees and expenses of Buyer incurred prior
to June 30, 2010, After the Financial Closing Date and until the CPI}, Buyer shall be
entitled to reimbursement from the CPR Commitmen{ Amount for any costs, fees and
expenses incurred by Buyer in connection with this Agreement and the transaclions
cowtermplated herein, to the exient any such costs, fees or expenses are approved in advance
by Seller,

15.14, Confidentiality. The Parties acknowledge that this Agreement may in
whole or in part be filed with the JURC as a public document. Any non-public information
relating to this Agreement provided by one Party to the other Party deemed by the providing
Parly to be proprietary or confidential information shall be -clearly marked
"CONFIDENTIAL" and shall be held confidential and not be disclosed to any third parly
(other than the employees, lenders, royalty owners, counsel, accountants and other agents of
the Party, regulating authoritics, credit rating agencies, or prospective purchasers of all or
substantially all of a Parly's assets or of any rights under this Agreetment without the prior
written consent of the other Party. Notwithstanding the foregoing, such confidential
information may be disclosed without the providing Party's prior written consent (1) in order
to comply with any Applicable Law, order, regutation, or exchange rule, (i) to the extent
necessary for the enforcement of this Agreement, (iii} to the extent necessary to implement
any transaction in connection with the transactions deseribed in this Agreement, (iv) to the
extent such information is delivered to such third party for the sole purpose of calculating a
published index, (v) in connection with the IURC and any other Governmental Authority
approval contemplated in the Statute, or (vi) in connection wifh judicial proceedings or
arbitration. BHach Partly shall (A) prompily notify the providing Parfy of any disclosure of
confidential information of the providing Party that such Party proposes to make pursuant to
clauses (i) through (vi) of the preceding sentence or in tesponse to any request for
confidential information of the providing Party received by such Party in any of the
foregoing matters to the extent such prior notification is feasible and (B) use reasonable
efforls to prevent or limil the disclosure by use of protective orders and confidentiality
procedures as may be available in such matters, Subject to Section 15.1{ (Limitafion of
Damages), the Parties shall be entitled to all remedies available at law or in equity to
enforcee, or seek relief in connection with the confidentiality obfigations under this Section
15.14 (Coufidentinlity) The confidentiality obligations of the Partics under this Section
15.14 (Confidentinlity) shall continue to apply for two (2) years after the termination of this
Agreemennt,
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15.15, Mutual Cooperalion. Each of the Parties agrees to reasonably cooperate
with cach other with respect to, and not take actions which could reasonably be expected to
have an adverse effect upon, (a) Seller’s development, permitting, start-up, commissioning,
construclion, operation and maintenance of the Plant, (b} Buyer's arangements for the
transporiation of SNG delivered under this Agreement, aud (c) each Parties' performance of
any of its respective obligations under this Agreement.

15.16.  Completc Agreement. This Agreement sets forth all understandings
between the Parties respecting each transaction subject hercto, and any prior contracts,
understandings and representations, whether oral or written, relating to such transactions,
including without limitation the Term Sheet by and between Seller and Buyer dated as of
June 30, 2010, are merged into and superseded by this Agreement and any effective
transaction(s).
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TN WITNESS WHEREOF, this Agreement is duly executed and effective as of the date firs

written above;
SELLIR

INDIANA GASIFICATION, LLC,
a Dolaware limited Hability company

By: K7 JW/’{F\ ‘(‘ ﬂrﬂ/g{/

Name: _____ %// :;/_é

Title: (KL@( '%"

112524643218

o

BUYER

INDIANA FINANCE AUTHORITY, an
{ndependent body politic and corporate and
independent insttumentafity of the State of
Indiana

By:

Name:

Title:




IN WITNESS WHEREOQF, this Agreement is duly execuled and effective as of the dale fivst

wrilten above:
SELLER

INDIANA GASIFICATION, LLC,
a Delaware limited liability company

By:

Name!

Title:

BUYER :

INDIANA FINANCE AUTHORITY, an
independent body politic and corporate and
indopendent instramentality of the State of
Indiana

By: %%’M&gg

Name: VL'TZ?.mﬂi-QQY’ M._Alv

Title: jﬂ)\gl’ltv‘m(wx@ Direcdor
06 the Slabe of Srdon,




SCHEDULF I
DEFINITIONS
For the purpose of this Agreement, the following words and terms are defined as foliows:

"Additional Products" means any and all products and/or services produced by the Plant
other than (a) Conforming SNG that Buyer is obligated to purchase in accordance with this
Agreement; (b} ncremental Production; and {¢) Net CO; Revenues. Lxamples of Additional
Products are: argon, rare gases and subfuric acid. :

"Adjusied Base Contract Price” means, the Base Conlract Price adjusted for payment of
New Taxes, Changes in Governmental Requirements, allocations of Net Incremental Revenues
and allocalions of Net CO, Revenues in accordance with Sections 5.3 (Adjustments to Base
Contract Price for New Taxes and Change in Govermmental Requirements) and 5.4
{Adjustments for Alloeation of Net Incremental Revenues and Net CO; Revenues).

"Adiusted Market Differential" means, for each month of determination, the positive or
negative Market Differen(ial (in total dollar amounts) determined as of such month afier
applying all available funds in the Consumer Protection Reserve Account, if any (including, for
the avoidance of doubt, any amount utilized by Buyer pursvant to Section 12,8(c) (Consumer
Protection Reserve Account), in order to reduce any Monthly Negative Market Differential in
such month to zero).

"Adjusted O&M Component" means the O&M Component as adjusted from time to time
by the O&M Indices in accordance with Section 5,2 (Determination of Base Confract Price),
and to the extent applicable, in accordance with Section 5.5(h) (Procedure for Review and
Adjustment of O&M Component).

"Affiliate" means, with respect to any entity, another entity which Conftrols, is Controlled
by, or is under common Control with, such entity.

"Agreement" has the meaning specified in the Preamble of this Agreement.

"Annual Contract Quantity”" or "ACQ" mcans, for each Contract Year, an amouit equal
to 38 million MMBius of Conforming SNG, which amount shall be prorated for any Confract
Year which is less than twelve (12) months.

"Annul Fuel Outlook" means an aunual fuel report to be prepared by Seller pursuant to
Section 4.6(a) (Adjusimenis for Monthly Positive Market Differential) ("Aunual Fuel
Outlool").

"Annual Fuel Procurement Plan” has the meaning in Section 4.6(a) {Annual Fuel
Outlook) and means, for each Contract Year, the annunal fuel procurement plan covering the
contents in Seelion 4.6(h) (Contents of the Annual Fuel Procurement Plan) adopted by Seller
with respect to the procurement of fuel for the Plant for such Contract Year as approved by
Buyer pursuanl to Section 4,6(c) (Approval of the Annual Fuel Procurement Plan),
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"Annual Meeting" means the annual meeting of the Coordination Committce,

"Applicable_Law" means, with respect to any entity, any applicabie law, statute,
regulation, ordinance, rule, order, dectee, judgment, consent decree, settlement agreement or
govermmental requirement of any Governmental Authority, that are applicable to or binding upon
such cotity, :

"Applicable MCQ" means either the MCQ or the Increased MCQ, and is the maximum
monthly amount of Conforming SNG that Buyer is obligated to purchase in any single month.

"Assot Management Agreement” means an artangement with the Marketer under the
Marketing and Services Agreement where the Marketer takes tille to the Conforming SNG
directly at the Plant of the interconnect with the Receiving Pipetine and the Matketer is
responsible for any variable transportation charges owed to the pipeline,

"Base Contract Price” means the price for Conforming SNG established in accordance
with Seetion 5.2 (Defermination of Base Contract Price), as adjusted by Secetion §,5 (Special
Adjustments to Base Countract Price), but prior to any adjustments contemplated in Section 5.3
(Adjustments to Base Contract Price for New Taxes and Change in Governmental
Reqguirements) or Section 5.4 (Adjustments for Allocation of Net Ineremental Revenues and
Net CO;z Revenues),

"BEA" means the United States Bureau of Economic Analysis.
"Biu" means Brilish thermal unit.

"Business Day" means any day other than a Saturday, Sunday or holiday on which
commercial banks in the State of Indiana or the State of New York are authorized or required to

close,
"Buyer" has the meaning specified in the Preamble of this Agreement,

"Capital Component” has the meaning specified in Section 5.2 (Determination of Base
Contract Price).

"Capital Lease Qbligation" of any Person shall mean the obligations of such Person to
pay rent or other amounts under any lease of (or other arrangement conveying the right to use)
real or personal property, or a combination thereof, which obligations are required to be
classified and accounted for as a capital lease on a balance sheet of such Person under GAAP,
and the amount of such obligations shall be the capitalized amount thereof determined in
accordance with GAAP.

"Carbon Related Products" means C(O, and any carbon related products, but excluding
catbon credits,

"Change-in-Control of Seller” has the meaning specified in Secfion 15,1{c) (Assignment
and Transfer),
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“Change in Governmental Requirements” means any of the following events which has
an effect on Seller, the development, construclion, and/or operation of the Plant or Seller's ability
to perform any of its obligations under this Agreement: {a) ihe enactment of a new Governmental
Requirement afler the date of this Agreement; (b) a change in interprefation or application of a
Governmenial Requirement after the date hereof: provided that for purposes of this Agreement,
the Parties agree thal the Supreme Court's decision in Muassachusells vs. EPA (April 2, 2007)
finding that the Environmental Protection Agency has the authority to regulate carbon dioxide
and other greenhouse gases as pollutants under the Clean Air Act and the EPA's determination
on Aptil 17, 2009 that carbon dioxide and five other greenhouse gases conslitute pollutants that
are harmful to public health and welfare, as well as any resulting regulation and/or interpretation
of curreni laws and regulations based on such Supreme Court decision and EPA determination
shall constitule a Change in Governmental Requirements for all purposes of this Agreement; (c)
a change in any conditions or requitements of any Governmental Approval or by any
Governmental Authority after the date of this Agreement in connection with the permitting of the
Plant; provided that Seller shall use Cominercially Reasonable Lfforts to minimize the effects of
any such condilions or requirements and the costs thereof, or (d) the imposition of any condition
or requirement by any Governmental Authority in connection with the grant of any financial
incentive (including a Federal Loan Guarantee), other than any requirement wnder the DOE
Guaranteed Financing relating to Carbon Related Products and not involving the sale of Carbon
Related Producis through a pipeline; provided that Seller agrees to use Commercially Reasonable
Efforts to minimize the long-term effects of any such conditions or requirements and the costs
thereof. For the avoidance of doubt, in each case of clauses {a) — (d) above, the loss or expiration
of or reduction in the coal production tax available to Seller under Indiana Code 6-3,1-29 shall
be excluded.

"Claim" means any claims, judgment, demand, cause of action, loss, liabilities, infercst,
awards, penalties, costs, fees and expenses (including, withoul limitation, reasonable altorneys'
fees and legal costs).

"CO, Taxes" means any Taxes on CO, emissions that are reasonably demounstrated to be
capable of mitigation through commercially and technically available alternatives, as determined
by the Independent Engineer, and are included in the adjustment for Change in Governmental
Requirements as provided for in Section §.3(h) (Adjustments to Base Contract Price for New
Taxes and Change in Governmental Reguirements),

"Collateral” means the collateral granted to Buyer from Seiler as described in Section
12.8(a) (Consunter Protection Reserve Account).

"Commercial Production Date" or "CPD" means the first Gas Day of the first calendar
month after the date that the Independent Engineer certifics in writing, at Scller's cost, to the
Financing Parties that the Plant is ready to commence commercial production of SNG pursuant
to Article I {Comercial Production).

"Commercially Reasonable Efforts” or "commercially reasonable efforts" means, (a) with
respect to Seller as to matlers relating to the Plaut, efforts equivalent to those that would be
exetcised by an experienced owner/operator of industrial facilities of similar size and complexity
to the Plant acting in good faith and taking into consideration the technology, risks, costs and
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benefits inherent in the installaiion and operation of similar Facilitics, considering the associated
business environment, legal requirements and economics, and in general conformily with the
records and operating procedures described in Section 4,12 and (b) with respect to both Parties
as to general obligations under this Agreement which are not related to the operations of the
Plant, efforts equivalent (o those that would be exercised by an equivalent parly acting in good
faith and in a commercially reasonable manner under the patticular circumstances in which such
efforts are to he expended. The Parties acknowledge and agree that Buyer is not a privately-
owned for profit entity and the foregoing standard applied to Buyer shall take into consideration
any limitations that may apply given its status as an independent body politic and corporate and
an independent instrumentality of the State of [ndiana.

"Conforming SNG" means SNG meeting the minimum requirements for delivery into
and transportation of natural gas on the applicable Receiving Pipeline's pipeline system, as such
requirements may be amended from time to time,

"Consfruction Commencement Milestone" means the date on which the coniractor
engaged by Seller under the EPC Contract is given an unlimited notice to proceed with the
construction of the Plani and such contractor in fact commences matertal work on excavation or
foundations for the Plant,

"Consumer Protection Reserve Account" or "CPR Reseive Account" means the escrow
account established by Seller at a financial institution mutually acceptable to the Parlies for the
benefit of Buyer pursuant to Section 12.8 (Consumer Protection Reserve Acceunt).

"Coniract Charges” has the meaning specified in Section 14.3 (Rate Cevenant).

"Contract Savings Guaranty Amount” means the aggregate savings guaranteed by Seller
to Buyer under this Agreement ,which is equal to One Hundred Million Dollars ($100,000,000)
in real 2008 dollars, from Buyer's purchase of Conforining SNG pursuant to this Agreement over
the Primary Term and any Shortfall Terin, which aggregate savings amouni shall be prorated if
this Agreement is terminated earlier than the thirtieth (30th) anniversary of the Commercial
Production Date; provided that in the case of any termination of this Agreement prior (o the
expiration of the Primary Term, Buyer's claims against Seller for any such savings amount shall
be subordinated to the rights of the lenders to be repaid in full for all amounts owing in
connection with the DOE Guaranteed Financing. The Contract Savings Guaranty Amount shall
be increased on a dollar for dollar basis for any Net Incremental Revenue not used to reduce the
Base Confract Price as the result of a Debt Service Shortfall, as provided in Section_5.4(Dh}
(Limitation on Adjustmeunts) only to the extent Seller has not refunded Buyer for any such
Debt Service Shortfall pursuant fo Section 9,3 (Payment Due Date),

“Contract Savings Guaranty Shortfall Amount" means the absolute value of the Contract
Savings Reconciliation Amount when the Contract Savings Reconciliation Amount is less than
zero, I the Contract Savings Reconciliation Amount is zero or greater then no Contract Savings
Guaranty Shortfall Amount exists, The Conlract Savings Guaranty Shortfall Amount will be
determined at the end of the earlier of (a) the fast day of the Primary Term or (b) the date on
which this Apreement is terminated prior to the expiration of the Primary Term pursuant to the
terms of this Agreement,
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"Conlract Savings Reconciliation Amount" means, with respect o any date of
determination, an amount ¢cqual to (a) the balance in the CRCSTA less (b) the Contract Savings
Guaranty Amount, in each case determined as of and through the date of determination.

"Contract Year" means (a) for the first Contract Year, the period commencing on the
Commercial Production Date and ending on the last day of June, (b) for each Contract Year
thereafter other than the last Contract Year, the twelve (12) mounth period commencing on the
first day of July and ending on the last day of June, and (¢) for the last Contract Year, the first
day of July and ending on the thirtieth (30th) anniversary of ihe Commercial Production Date,

"Control" (including the terms "Controlled by," and "under common Control with")
includes, but is not limited to, the possession, directly or indirectly and whether acting alone or
in conjunction with others, of the authorily to direct or cause the direction of the management or
policies of an entity,

"Coordination Committee” means a four-person commitiee established by the Parties
with each Party appointing two representatives to setve on such committee to address the matiers
described in Section 4.5 (Annual Mecting).

"CPR Commilmeni" means the iirevocable, unconditional commitinent of Seller fo fund
the CPR Commitment Amount on or prior to the Commercial Production Date.

"CPR Commitment Amount" means an amoun{ equal to One Hundred Fifly Million
Dollars ($150,000,000) plus interest accrued on such amount for the period commeneing on the
Financial Closing Date and continuing until the Commercial Production Date, such interest
calculated either (a) as the actual interest earned on funds deposited as of such financial closing
or (b) if the CPR Commitment is not cash funded prior to the Commercial Production Date, at
the three-year Treasury Note rate.

"Cumulative Real Confract Savings Tracking Account” or "CRCSTA" means the non-
cash tracking account maintained by Buyer to track the cutnulative sum of positive or negative
monthly Savings Tracking Amount indexed to 2008 real dollars.

"Debarment Regulations” means (a) Federal Executive Order no. 12549 (Feb. 18, 1986),
(b) Federal Execuiive Order no. 12689 (Aug. 16, 1989}, {c¢) 31 U.8.C. § 6101 note (Scction 2455,
Pub, 1., 103-355, 108 Stat, 3327) and (d) 49 C.FR. Part 29 "Government wide Debarment and
Suspension (Nonprocurement)".

"Debt Service Shortfall" means, for any month of determination, amount by which ihe
sum of principal and interest due and payable to the Financing Parties under the DOE
Guaranteed Financing in respect of such month (including monthly amounts set aside to provide
for 1/6" of a semi-annual debt payment and excluding, for the avoidance of doubt, any
requirements to fund any debt scrvice reserve account, operating reserve account, capital
expenditure account or any other similar reserve accounts required by the Financing Partics in
conneciion with the DOE Guaranteed Financing and without regard to any cash sweep
requirements imposed by ihe Financing Parties in connection with the DOE Guaranteed
Financing) exceeds the sum of (a) the product of the Adjusted Base Contract Price times the
applicable MDQ, plus (b} the aggregate Net Incremental Revenues allocable to- Seller in such

Schedule I-v




month, plus (¢} the aggregate Positive Market Differential allocable {o Seller in such month, plus
(d) the aggregate Net CO3 Revenues allocable to Seller in such month, plus (¢) any other net
income available to Selier in such month.

"Defaulling Party" means the Parly in respect of which an Event of Default has occurred
under Seetion 12.1 (Kvenis of Default), '

L

Delivery Meter" means the meter located al the Plant site boundary at which point
deliveries of SNG are delivered to the Receiving Pipeline and are measured,

"Discounted Contract Price" means the applicable discounted contract price that applies
during the Shortfall Term for Conforming SNG based on the actual fixed and variable operating
and fuel costs incurred by Seller in producing Conforming SNG (inchuding any actual costs
incurred by Seller in complying with any Change in Governmental Requirements), including a
Ten Million Dollar ($10,000,000) nominal annual operating fee, adjusted annually thereafter for
changes in the GDP Deflator occurring after commencement of the Shortfall Term,

"DOE" means the Department of Energy of the United Stales of Ametica.

"DOE Guaranteed Financing" means the construction and long-term financing 1o be
provided by the Financing Parties and guaranteed by the DOR pursuant to a Federal Loan
Guarantee.

"Efficiency Percentage” means the actual fuel efficiency of the Plant, provided that, the
Efficiency Percentage shall be no less than the Efficiency Percentage Floor,

"Efficiency Percentage Floor" means foity percent (40%) during the fivst month after the
CPD, increasing by one half percentage point (0.5%) each month for the twenty (20) months
thereafier, up to a4 maximum of fifty percent (50%). After such twenty (20) month period, the
fifficiency Percentage Floor for each month shall be equal to fifty percent (50%); provided that
the Efficicncy Percentage Floor may be less than fifly percent (50%) for a particular month if the
average twelve (12) month Efficiency Percentage for that month and the eleven (11) month
period immediately preceding such month is fifty percent (50%) or greater.

"EPC Confract” means (a} a turnkey engineering, procurement and construction confract
for the construction of the Plant or (b) one or more contracts that are intended to be the
equivalent of a turnkey engineering, procurement and construction contract for the construction
of the Plant, that in either case is entered into by Seller with a contracior or contractors selected
by Seller pursuant to which the Plant is to be constructed and delivered to Seller.

"Equity Commitments" means firm commitments by equity investors in Seller to fund a
portion of the development and capital costs of the Plan{, which when combined with the
proceeds of the DOE Guaranteed Financing will be sufficient (o finance the overall development
and capital costs of the Plant, inchuding the costs of the permitting, design, engineering,
equipiment procurement, construction, lesting, commissioning and working capital needs of the
Plant.

"Event of Default" has the meaning specified in Section 12.1 (Evenis of Default).
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"Excluded Taxes” means {a) Taxes on income, franchise, gross receipts or similar Taxes
which in whole or in part are measurcd by assets, net worth, earnings, dividends, revenues or
income of Seller, (b) ad valorem and other property based Taxes assessed in whele or in pait on
the value of Seller's property or its net worth or capital stock values, (¢) sale and use Taxes
imposed on Seller's purchase of property or services (excluding sales and use Taxes imposed on
the purchase of Fuel used to produce SNG under this Agreement), (d) unemployment
compensation Taxes imposed on Seller, (g} Taxes attributable to withholding on Seller's
employee payroll, and (f) Taxes {including value added taxes) related to the sale or production of
Additional Products (provided that such Taxes actually paid oo Addifional Products shall be
treated as a cost of production of such Additional Products and deducled for purposes of
determining Net Incremental Revenues), provided, that for purposes of the definition of New
Taxes, Excluded Taxes shall exclude any of the foregoing Taxes described in clauses (a), (b), (c)
and (d) which are the result of Changes in Governmenlal Requirements occurring afler the
Execution Date which are tarpeted against the Project and would not be assessed against Seller
but for the existence of the Project.

*Lxecution Date” has the meaning provided in the Preamble of this Agreement.

"Hxtended Term" means the period after the expiration of the Pritmary Term or the
Shortfatl Term, as the case may be, during which Buyer has exercised iis option lo extend the
term of this Agreement pursuant to Section 1.1(b) (T'erm) for the relevant periods described in
Section 1.1() (Term) or any other extensions of this Agreement as mutually agreed to in
writing by Buyer and Seller, '

"Federal Loan Guarantee" means a guarantee issued by an agency of the federal
government of the United States, supported by the full faith and credit of the United Stafcs
government, pursuant to the Departnent of Energy Solicitation Number DE-FOA 0000008
issued pursuant to Title XVII of the Energy Policy Act of 2005, 22 USC 16511-16514.

"Financial Closing Date" means the date on which all conditions precedent to the
financial closing of the DOE Guaranteed Financing have been satisfied and Seller is entitled to
draw funds thereunder,

"Financing” means the DOE Guaranteed Financing and any other Permitted
Indebtedness.

"Rinancing Parties™ means the finaneial institution(s) providing Financing.

"Force Majeure” means, with respect to each Party claiming relief of its obligations under
this Agreement, any cause not reasonably within the contro! of such Party claiming relief, and
shall include, but not be limited to, the following: (a) physical events such as acts of God,
landslides, lightning, carthquakes, fires, storms or storm warnings, such as huricanes, which
result in evacuation of the affecied area, droughts, floods, washouts, explosions, breakage or
accident; (b) weather related cvents affecting an entire geographic region which cause freczing
or Tailure of facilities or lines of pipe, not to exceed more than ten (10) occurrences per Contract
Year; (¢) interruption or curtailment of firm fransportation by Receiving Pipeline; () the loss or
disruption of external electricity supply to the Plaut; (¢} acts of others such as strikes, lockouts or
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other industrial disturbances (but excluding any strikes, lockouts or disturbances occurring at the
Plant), riots, sabotage, terrorism, insurrections or wars; (f) the failure or interruption of
performance by suppliers by rcason of such suppliet's valid declaration of a Force Majeure
permifted under Seller's contract with such supplier; (g) the breach or vieolation of this
Agreement by the other Party or any unlawful action by the other Paty that prevents such Parly
from performing its obligations under this Agreement; (h) delay or failure of any Governmental
Authority to issue any Governmental Approval properly and timely applied for (including
without limitation any delay or failme by any Govermmental Authority to issue any
Governmental Approval as a result of any legal challenge or intervention by any third party); and
(i) any challenge, pruceeding, claim or intervention of any kind by any third party affecting thc
validity of the issuance or proposed issuance of a Governmental Approval,

"Tuel Component” has the meaning specified in Sectlon 5.2 (Determination of Base
~ Contract Price).

"Fuel Expert" means a muinally agreeable (echnical expert sclected by the Parties from a
standing list of recognized experts in the coal and petroleum coke industry to resolved disputes
on Seller's proposed Annual Fuel Procurement Plan, In the eveni that the Parties are not able to
agree on (he identity of the Fuel Exper(, each Party will select a technical expert from such
standing list, and those-technical experts shall select the Fuel Expert from the remaining
technical experts on the standing list.

"Fuel Plan_Deadlock" means the inability of Buyer and Seller to agree upon Seller's
proposed Annual Fuel Procurement Plan as described in Section 4.6(¢c) (Approval of the
Annual Fuel Procurement Plan).

"Fund" means the "subsiitute natural gas account" established by Section 27(a) of the
Statute, including all revenues under any obligation entered into, and rights to receive such
revenues, and moneys on deposit in the Fund and income or revenue derived from the investment
thereof.

"GAAP" means generally accepted accouniing principles used in the United States
consistently applied and in effect from time to time.

"CGias Day" means a ;.)eriod of twenty-four (24) consecutive hours, coexlensive with a "gas
day" as defined by the Receiving Pipeline.

"GDP Deflator” means the most recent "final" Gross Domestic Product Implicit Price
Deflator as published by the BEA approximately three (3) months after the cnd of the calendar
year, or in the event that the BEA discontinues such index, such comparable replacement index
as shall be mutually agreed by the Pacties.

"Good Industry Practice” means those practices, methods, and acts that are commonly
used by a significant portion of the chemical manufacturing, refining, solid fuel gasification and
natural gas transportation industries in prudent engineering and operations to design, construct,
operale and maintain with safety, dcpendablhty, ctficiency, and economy solid fuel gasification
facilities.
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"Governmental Approval” means any approval, consent, waiver, exemption, variance,
franchise, permit, authorvization, regisiration, or license to, with or fromn a Governmenial
Authority.

"Governmental Authorily" means any person, entity, departiment, commission, board,
agency or instrumentalily thal exercises executive, legislative, judicial or administrative authority
of any government, including federal, state, county and local governments and political
subdivisions thereof. The Indiana Utilities Regulatory Commission shall be considered a
Governmental Authority, but only to the extent it was granted authority purshant to the Statute.

“"Governmental Requirements” means any laws, statutes, rules, regulations, codes, orders,
decisions, rulings and judgments of any Governmental Authority with jurisdiction over the Plant,
the Parties or any or all of the subject matter of this Agreement, but excludes DOE requirements
under the DOE Guaranteed Financing,

"Increase Cap" has the meaning specified in Section 5.3{c) (Maxtmumm Annual
Adjustment for Change in Governmental Requirements).

"Increcased MCQ" means, in any month in which the Monthly Actual Annualized
Average is less than the Monthly Annualized Average, an amount up to 3.483 million MMBiu,
which amount is equal to one hundred ten percent (110%) of the Monthly Annualized Average.

*Incremental Production” means (a) production of Conforiming SNG in any month in
excess of the Applicable MCQ allocated to Buyer for such month or in excess of the ACQ in any
Contract Year; (b) electricity supply capacity available for sale in excess of twenty-eight (28)
megawatt hours (MWh); and (¢) production of electric energy in any clock hour in excess of the
electric load of the Plant plus the electricity used for CO; compression plus twenty-eight (28)
megawall hours (MWh). :

"Tncremental Revenues" means, collectively, all revenues derived from (a) the sale of
Incremental Production and (b) the sale of Additional Products, but excluding any Mouthly
Positive Market Differential.

"Incebtedness" of any Person at any date shall mean, without duplication, (i} all
obligations of such Person for borrowed money, (ii) all obligations of such Person evidenced by
" bonds, debentures, notes or other similar instruments, (iii) all obligations of such Person o pay
the deferred purchase price of properly or services, except (rade accounts payable arising in the
ordinary course of business, (iv) all obligations of such Person under leases which are or should
be, in accordance with GAAP, recorded as Capital Lease Obligaiions in respect of which such
Person is liable, (v) all oblipations of such Person under interest rate or currency protection
agreements or other hedging instruments, {vi) all obligations of such Person lo purchasc
securities (or other property) which arise out of or in connection with the sale of the same or
substantially similar securities (or property), (vii) all deferred obligations of such Person to
reimburse any bank ot other Person in respect of amounts paid or advanced under a letter of
credit or other instrument, (viif) all Indebtedness of others secured by a lien on any asset of such
Person, whether or not such Indebtedness is asswumed by such Person, and (ix) ali Indebtedness of
others guaranteed directly or indirectly by such Person or as to which suchk Person has an
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obligation substantially the ¢cconomic equivalent of a guaraniee or other arrangement to assure a
creditor against loss. '

"Independent Engineer” means the independent engineer retained by the Financing
Parties providing the DOE Guaranteed Financing or any subsequeni Financing for the purposes
of evaluating a Recovery Plan and certain other matters under this Agreement; provided that if
the Financing Parlies providing the DOE Guaranieed Financing cease to retain an independent
engineer, the independent engineer who had been serving previously as Independent Engineer
shall be jointly retained by the Parties for the purpose of evaluating the matters under this
Agrcement, unless eilther Party notifies the other Party that it objects to the continued
engagement of the engineer, in which casc such objecting Party will provide the non-objecting
Party with the names of three nationatly recognized independent enpinecring firms that are
qualified to provide the evaluations required under this agreement and the non-objecting Party
shall select from the names provided the replacement Independent Engineer. The fees and
expenses of the Independent Engineer incurred in connection with the administration of the DOE
Guaranteed Financing shall be borne by Seller and shall be included in the O&M Component of
the Base Contract Price. All other fees and expenses incurred by either Party in connection with
using the Independent Engineer for the purposes contemplated in this Agreement shall be borne
by the respective Party requesting such services and will not be included in the O&M
Component of the Base Contract Price.

"Inifinl Conditions Precedent” has the meaning specified in Section 8.1 (Initial
Conditions Precedent).

"[nitial Conditions Precedent Deadling” means the date that is the ninetieth (90th)
calendar day after the date on which the TURC issues the IURC Order, or such later date as may
be agreed between the Parties,

"nitial Conditions Precedent Satisfaction Date"” means the date on which all of the Initial
Conditions Precedent ate satisfied.

"Inspector” means a third party independent engineer selected by Buyer and reasonably
acceptable to Seller to conduct an inspection of the Plant for purposes of Seetion 4.10 (Buyer's
Right to Inspeet Plant).

"TURC" means the Indiana Ulility Regulatory Commission or any successor agency.

"TURC Order" means an order issued by the IURC approving this Agreement for
purposes of the Statute, and in respect of which all relevant periods for appeal have ended and
such order is final, binding and non-appealable,

“JAMS" means JAMS (formerly known as Judicial Arbitration and Mediation Services,
Inc.), a private alternative dispute resolution provider selected by the Parties to resolve certain
disputes arising under this Agreement as contemplated in Section 10.2 (Mediation),

i

"Knowledge" or "knowledge" has the meaning specified in Section 158 (Rules of

Interpretation).
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"Long Stop Date” means December 31, 2018, as such date may be extended to reflect the
number of days from June 30, 2011 until the date on which the JTURC Order is issued but not for
any delays assoctated with Force Majeurc, '

"Management Agrecment” means one or more management agreements cntered into by
Buyer (or Marketer in its capacity as agent for Buyer), with each applicable local gas distribution
company for the delivery of SNG to Retail End Use Customers in Indiana and for the biiling and
collection of Contract Charges in accordance with the Statute and ihe JURC Order.

"Market Differential" means (a) for each month during the Primary Term, the positive or
negative difference between (i} the product of the Monthly Delivered Quantity times the
Monthly Weighted Average Market Price and (ii) the product of the Monthly Delivered Quantity
times the Adjusted Base Contract Price, and (b) for cach month during the Shortfall Term, the
positive or negative difference between (i) the product of the Monthly Delivered Quantity times
the Monthly Weighted Average Marke! Price and (ii) the product of the Monthly Delivered
‘Quantity times the Discounted Contract Price.

"Marketet" means Buyer and Seller's counterparty under the Marketing and Services
Agreement and/or such other pas marketer(s) that Buyer and Seller may engage from time io
time pursuant to this Agreement to provide marketing services,

"Marketing and Services Agreement” means a tri-party marketing and services agreement
to be entered into by and among Buyer, Seller and Marketer pursuant to which Marketer shall
market and sell SNG on behalf of Buyer and Seller,

"Maximum Foresceable Loss" means the largest combined property loss and loss of
income (including an amount sufficient to provide for Remediation of the Plant as described in
Scction 6.2{d) (Insurance)) which can occur under the most adverse conditions reasonably
foreseeable.

"Milestone" means any of the milestones listed in Section 3.4 (Seller Milestone Target
Dates).

"MMBtu" means one million (1,000,000) Btus.

"Monthly Actual Annualized Average" means, as of date of deterinination, the aggrepate
amount of Conforming SNG purchased by Buyer since the beginuning of the Contract Year in
which such date of delermination oceurs through the end of the first full calendar month
immediately preceding such dale of determination, divided by the number of full calendar
months that have elapsed in such Contract Year as of the date of determination.

“Monthly Annualized Average" means an amount equal to 3,167 million MMBius, which
is the ACQ divided by 12 months,

"Monthly Contract Quantity" or "MCQ" means, for each month, an amount equal to
3,325 million MMBtus of Conforming SNG, which amount is equal to one hundred five percent
(105%) of the Monthly Anmualized Average.
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“Mounthly Delivered Quantity" or "MDQ" means, for each month, the quantity of
Conforming SNG produced by the Plant and delivered to Buyer at the Transfer Title Point, not (o
exceed the Applicable MCQ for such month, as confirmed by the Marketer.

"Monthly Invoice Contract Price" means, for each month, the Adjusied Base Contract
Price increased by the Monthly Positive Market Differential Price applicable for such month as.
described in Section 5.6 (Adjustments for Monthly Positive Market Differential).

"Monthly Negative Market Differential” means, for each month, the amount of the
Adjusted Market Differential when such amount is less than zero.

"Monthly Positive Market Differential® means, for each month, the amount of the
Adjusted Market Differential when such amount is greater than or equal to zero. ‘

"Monthly Positive Market Differential Price" means, for each month (expressed in terms
of $/MMBiu) Seller's percentage of the Monthly Positive Market Differential determined
pursuant to Seetion 5.6 (Adjustments for Monthly Positive Market Differential) divided by
the MDQ for such month.

"Monthly Target Balance™ means, for any date of determination, the monthly balance
targeted lo be on deposit in the CRCSTA for the month in which such date of determination
occurs as set forth in Schedule I(a).

"Wonthly Weighted Average atket Price” means, for each month, the weighted average
price received for sales of Conforming SNG by the Marketer on behalf of Biyer and Seller for
such month pursuant to the Marketing and Services Agreement, /ess markeling and other costs
provided for in the Marketing and Services Agreement and Jess an adminisitralive charge o be
paid to Buyer, which charge shall not exceed $0.02 per MMBtu in real 2008 dollass.

"Net CO, Revenues" means (i) the aggregate (positive or negaiive) revenues realized
from the sale of Carbon Related Products, calculated by multiplying the quantity of Carbon
Related Products sold each monih by a price for that month that 1s based on current oil prices and
derived from the formula set forth in Schedule 5.4(c)(i) and net of the related costs described on
Schedule 5.4(c}(i) and (ii) the economic and/or financial benefit of any available carbon credit,
whether realized directly through claiming such carbon credit, through an Owner or Affiliate of
Seller using or claiming such credit, through revenue from the sale of any such carbon credit or
otherwise, With respect to subsection (i) of this definition, "Net CO, Revenues” shall only
include the sale of Carbon Related Products through a pipeline as contemplated by the Parties as
of the date of this Agreement, unless Buyer provides its prior wrilten consent to the contrary.
"Net CO» Revenues” shall include any cost savings or other benefit realized by Seller due fo the
usage for any purpose by any third party of the same pipeline used by the Plant for the sale of
Carbon Related Products,

"Net Incremental Revenues" shall be determined each month for each Additional Product
and type of Incremental Production and means, for each month and for each Additional Product
and type of Incremental Production, (a) the aggregate Incremental Revenues for such month for
each such Additional Product and type of Incremental Production, Jess (b) all costs and expenses
incurred to generate the applicable Incremental Production or Additional Product such as (i) with
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respect to Incremental Production, [uel costs associated with Incremental Production, calculated
by (A) multiplying the total expenditure on fuel for the month by 96.5% then (B) subtracting an
amount equal to the applicable monthly Fuel Component multiplied by the applicable MDQ, (ii)
the actual incremental operating costs (which incremental operating costs shall be subject to
verification by an independent third party engineer and audited by Seller and/or Buyer, if there is
any disagreement with the verification), (iii) with respect to argon only, the incremental capital
costs allocated fo the production of argon as set forth in Schedule 5.4(¢c)(ii}, (iv) with respect to
incremental power only, fuel costs associated with incremental power, calculated by dividing the
cost of fuel associated with Incremental Production for the applicable month by 96.5% and then
multiplying the resulting amount by 3.5%, (v) marketing expenses associated with the sale of
Incremental Production and Additional Products, and (vi) incremental T'axes assessed againsi
Seller in conncetion with the generation of Incremental Revenues. The actual expenses,
including incremental operating costs, described above incurred in connection with the
production of such Incremental Production and Additional Products will be verified by the
Independent Engineer within ninety (90) days afler the end of the applicable Contract Year
{which amount verified by such Independent Engineer shall be subject to audit and verification
by Seller and/or Buyer as applicable).

"New Taxes" means any new Taxes (other than Excluded Taxes), or increase in Taxes
(other than Exciuded Taxes), enacted or otherwise made applicable after the date of this
Agreement by any Governmental Authority {whether or not contemplated or introduced as a bill
on the date of this Agreement first written above) including any Taxes in the naturc of carbon
taxes, energy related taxes, Blu taxes, taxes on the heat conlent of energy, transportation taxes, ot
similar Taxes on SNG sold under this Agreement, which are otherwise the responsibility of
Seller uncler this Agreement, but excluding any CO, Taxes. For avoidance of douabt, all carbon
taxes that do not fall within the definition of * CO, Taxes" {such as carbon taxes in the form of a
sacietal tax) arve for the purposes of this Agreement defined as "New Taxes". Also, "Now Taxes"
shall not include any interest, fine, penalty or assessment imposed on Seller or the result of
Scller's failure to comply wiih any Govermental Requirement.

"Non-Defaulting Patrty" means, in the case of that an Even! of Default hag oceuwrred with
respect to either Buyer or Seller, the other Party who has not defaulted in its obligations under
this Agreement.

"O&M Component" means the O&M Component described in Seetion 5.2
(Deterntination of Base Contract Price) or the alternative O&M Component contemplated in

Section 1,1{b) (Term).

"Q&M Expenses" means, colleclively, in respect of any period, the aggregate operation
and maintenance expenses related to the production of Conforming SNG of the Plant for such
period.

"O&M Indices" means the basket of indices provided in Section 5.2 (Determination of
Base Contract Price) that are used to annually compuie the Adjusted O&M Component.

"OFAC" means the United States Office of Foreign Assets Control.
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"Operational Agency" means an arrangement with the Marketer under the Marketing and
Services Agreement where the Marketer takes title to the Conforming SNG at a liquid market
point and is not responsible for any variable transportation charges owed to the pipeline,

"Quiput Quality Requirements" has the meaning specified in Section 4.1 (Quality).

"Quiside Completion Date" means, as to a Milestone, the outside completion date for
such Milestone as specified in Section 3.4 (Scller Milestone Target Dates).

"Owner" means, with respect to Seller, (a) any Person who is in a position to control
Seller; provided that, a Person shall control another Person if it has the tight to twenty porcent
(20%) or more of the voting intcrest, economic interest or contract rights of such Person, (b)
Baldwin Indiana Energy Inc., together with its permitted successors and assigns and (¢) any
Person who acquires a direct or indirect membership inferest in Baldwin Indiana Energy, Inc.

"Patly" or "Parties" has the meaning specified in the Preamble of this Agreement,

"Permitted Indebtedness” means (a) the DOE Guaranteed Financing; (b) surety bonds,
petformance bonds or similar arrangements with third-party sureties or indemnitors or similar
Persons in connection with a good faith contest or otherwise permitted by the terms of the DOE
Guaranteed Financing; (¢} any additional financing in connection with capital improvements to
the Plant expressly permitted under this Apgreement (including as a result of Change in
Governmental Requirements), (d) any refinancing of the DOE Guaranteed Financing permitied
under this Agrecment, () indebfedness secured by Permitted Liens; and (f) indebtedness for
working capital purposes not to exceed $25 million.

"Permitted Licns" means, collectively, (a) the liens in favor of the Financing Parties
under the definitive documents associated with the DOE Guaranteed Financing, (b} liens for (i)
{axes, assessments or governmental charges not delinquent and thal remain payable without

penalty or (it} taxes, assessments or govertumental charges being contested in good faith, if Seller -

hag established adequate reserves consistent with GAAP for such taxes, (¢) suppliers’, vendors',
workmen's, repairmen's, employee's, mechanics', materialmen's, construction or other like liens
arising in the ordinary course of business for amounts the payment of which is either (i) not yet
delinquent or (i) being contested in good faith, if (A) Seller has established adequate reserves for
the discharge of such liens and (B) such proceedings do not involve a-material risk of the sale,
forfeiture or loss of the Plant or the Plant site {or any material part of any thereof) or are bonded
for the amount required under Applicable Laws to release any such liens, (d} pre-judgment liens
for claims against Seller which are contested in good faith and liens arising out of judgments or
awards against Seller with respect to which an appeal or proceeding for review is being
prosecuted in good faith and to which a stay of exccution has been obtained pending such appeal
or review and se long as such proceedings do not involve a material risk of the sale, forfeiture or
loss of the Plant or the Plant site (or any material part of any thereof) and are bonded for the
amount required under Applicable Laws to release any such liens, (e)such defects, easements,
rights of way, restrictions, physical irregularities and statutory liens that do not legally or
operationally impair the value or utility of the Plant, (f) deposits or pledges (o secure (i) statutory
obligations or appeals, (i) release of attachments, stay of executfon or injunction, (iii)
performance of bids, tenders, contracts (other than for the repayment of borrowed money) or
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leases, or (iv} for purposes of like general nature in the ordinary course of business, (g) liens in
comection with worker's compensation, unemployment insurance or other social sccurity or
pension obligations, (h) other liens incidental to the conduct of Seller's business (other than for
borrowed money) which do not in the aggregate materially impair the operation of Seller's
business (i} liens of rccord showing on a title report which lrave been consented to by Buyer
(which consent will not be unreasonably withheld or delayed) and (j) any other liens agreed
between the Paities. ‘

"Person” means an individual (including the heirs, beneliciaries, exccutors, legal
representatives or adminisirator thereof), corporation, unincorporated association, [imited
liability company, partnership, limited partnership, joint venture, trust, joint stock company,
association or any Governmental Authority.

"Pipeline Transportation Charge" is defined in Section 5.2 (Determination of Base
Conftract Price).

"Planned Outage" means any iterruption in service or reduction of cutput of the Plant
that results from any scheduled maintenance of the Plant conducted by or on behalf of Seller,

"Plant" has the meaning specified in the Recifals to this Agreement and means the coal
pasification facility being developed by Selier in southern Indiana that will produce SNG and the
Additional Products.

"Plant Construction Participants" has the meaning specified in Scction 6.2 (Insurance).

"Plant Cost Accounting System" means soflware or other systems used (o account for and
track expenditures and matntenance programs at the Plant.

"Plant Operations and Maintenance Plan" means the Plant operations and maintenance
plan approved by the DOE.

"Preamble” means the first paragraph of this Agreement,

"Primary Tern® means the thirty (30) year period commencing on the Commercial
Production Date and ending on the thittieth (30th) anniversary of the Commercial Production
Date. ' .

"Prime Rate" means the rate of interest most recently published from time to time in the

Money Rate Table of the Wall Street Journal as the U.S, Prime Rate of interest.

"Production Test” means a performance test of the Plant conducted for a consecutive
thirty (30) day period in accordance with the test procedures established under the EPC Contract
to measwre the average daily quantity of SNG produced by the Plant; provided, however, that if
during such thirty (30} consecutive day period there shall occur an event of Force Majeure which
adversely affects the production of SNG, the day affecled by such event of Force Majeure shall
be excluded from the determination period and the thirty (30) consecutive period shall be
extended by each such day that SNG production is adversely affected by Force Majeure untif
there are thirty (30) days in the test period, provided, further, that notwithstanding the extension
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provided herein for events of Force Majeure, the thirty (30) days included in (he test period must
oceur within sixty (60) consecutive calendar days. For example if the Production Test
commences on day one, and ihere is an event of Force Majeure that adversely affect SNG
production for two (2) days, then the Production Test will be completed on day thirty-three (33)
and the test results shall be caleulated on the thirty (30) completed test days excluding the test
days affected by Force Majeure; provided that all thirty (30) completed test days fall on or before
day sixty (60},

"Prohibited Transferee" means a Person who is, or whose officers and dircctors are (i)
debarred, suspended, proposed for debarment with a final determination still pending, declared
ineligible or voluntarily excluded (as such terms are defined in any of the Debarment
Regulations) from participating in procurement or nonprocurement transactions with the United
States federal government or any department, ageney or instrumentality thereof pursuant to any
of the Debarment Regulations, (ii) indicted, convicted or had a civil or administrative judgment
rendered against such Person for any of the offenses listed in any of the Debarment Regulations
and no event has occurred and no condition exists that is likely to result in the debarment or
suspension of such Person from contracting with the United States federal government or ahy
department, agency or instrumentality thereof, (iii) listed on the "Lists of Parties Excluded from
Federal Procurement and Nonprocurement Programs” issued by the U.S. General Services
Administration, (iv) located within, or doing business or operating from, a country or other
territory subject to a general embargo administered by OFAC, (v) designated on the OFAC list of
Specially Designated Nationals, (vi) otherwise targeted under economic or financial sanctions
administered by the United Nations, OFAC or any other national economic sanctions avthority or
any divesiment or sanctions program of the State of Indiana.

"Projcet” means the development, design, construction, equipping, completion, testing,
commissioning, ownership, operation and maintenance of the Plant.

"Qualified Transferee” means any Person that is () publicly traded and listed on a major
exchange or (b) has a tangible net worth in excess of Onc Hundred Million Dollars

($100,000,000).

"Receiving Pipeline” means the pipeline or pipelings to which the Plant will be
interconnected for deliveries of SNG to Marketer and/or Buyer, as modified from time to time,

"Reeitals" means the recitals to this Agreement,

"Recovery Plan" means, with respect to either Party, a plan proposed by such Party fo
eilther (i) cure its Event of Default, which plan shall have been received and confirmed by the
other Party or (ii) enable such Party lo achieve one of its respective Milestones, which plan shall
have been reviewed by the Independent Engineer and confirmed by the Independent Enginecr to
be reasonably likely to effect 4 cure or to permit such Party to mect such Milestone within the
time periods permitied under this Agreement for such cure or achievement.

"Remediation" means the restoration of a site to the same condition as before Seller
purchased the site, meeting the standards established by any applicable Governmental Authority,
inctuding the Indiana Department of Environmental Management and the U.S. Environmental
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Prolection Agency and for which the Indiana Department of Environmental Management issues
official approval, in the form of & letter or otherwise, and includes any Remediation Costs.

"Remediation Costs" means any and afl costs and prolessional fees associated with the
Remediation of a site,

"Retail End Usc Customers” for purposes of this Agrcement has the meaning set forth in
[ndinna Code 4-4-11.6-10; provided that, for the absence of doubt, "tetail end use customer”
means all Indiana customers of each applicable local gas distribution company except for
indusirial transport customers with an annual volume level of 50,000 dekatherms or greater,

"Savings Tracking Amount” means (a) for each month during the Primary Term, the
positive or negative difference between (i) the product of the Monthly Delivered Quantity times
the Monthly Weighted Average Market Price and (ii) the produet of the Monthly Delivered
Quantity times the Monthly Invoice Contract Price, and (b} for each month during the Shortfall
Term, the positive or negative difference between (i) the product of the Monthly Delivered
Quantity times the Monthly Weighted Average Market Price and (if) the product of the Monthly
Delivered Quantity times the Discounted Contract Price.

“Scheduling_and Nominating Protocol” means a detailed scheduling and nomination
protocol for use between the Plant operaior, Marketer, and Buyer to be agreed upon and set forth
in the Marketing and Services Agreements.

"Section” means a numbered Section of this Agreement, unless the context requires
otherwise.

"Seller" has the meaning specified in the Preamble of this Agreement.

"Shortfall Term" means the period described in Section 2.6(d} (Contract Savings
Reconciliation) after the expiration of the Primary Term if there is a Contract Savings Guaranty
Shortfall Amount during which the term of this Agreement shall conlinue {o enable Seller to
satisfy any Contract Savings Guaranty Amount by selling Conforming SNG to Buyer at the
Discounted Contract Price until the Coniract Savings Guaranty Shorifall Amount has been
reduced to zero in accordance with Section 2.6(d) (Contract Savings Reconciliation).

"SNG" has the meaning specified in the Recitals to this Agreement and means substitute
natural gas.

"State" has the meaning specified in Section 14.3 {(Rate Covenani).

"State Bmergency” means a state of energy emergency declared by the Governor of the
State of Indiana affecting the supply or production of natural gas or SNG in the State of Indiana,

"Statute” means Chapter 11.6 of Indiana Code 4-4, as added by Public Law 2-2009,
Scetion 2, ‘

"Subordination and Intercreditor Agreement” has the meaning specified in Section 2.8
{Security for Contract Savings Guaranty Amount).
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"Subsequent Conditions Precedent Date” has the meaning specified in Section 8.2
(Subsequent Conditions Precedent).

"Target Completion Date" means, as to a Milestone, the target completion date for such
Milestone as specified in the table set forth in Section 3.4 (Seller Milestone Target Dates).

"Tax" or "Taxes" means all federal, state or local taxes, including any income taxes,
sales, use and tiansfer taxes, the taxable incident of which occurs prior to, at ot after the time thal
title and possession to Conforming SNG passes from Seller to Buyer under this Agreement,

"Term" means the Primary Term, and fo the extent applicable, any Shortfall Term or
Extended Term,

"Title Transfer Point" means, except as described in Section 2,4(¢) (Alternative
Delivery During State Emergency), (a) if the Marketer takes title to Conforming SNG pursuant
to the Marketing and Services Agreement, the point at which the Marketer (akes title to
Conforming SNG, (b) if the Markeler does not take title to Conforming SNG pursvant to the
Marketing and Services Agreement, the applicable liquid market point where Conforming SNG
is sold in respect of the pipeline where Seller has contracted for firm transportation or (¢) such
other point as the Parties may mutually determine.

GLOSSARY OF ACRONYMS:

Acronym Defined Term
ACQ Annual Contract Quantily
BEA Uniled States Burean of Economiic
Analysis
CPD Commerciat Produ-ption Dale
CPR Reserve Account Consumer Profection Reserve Account
CRCSTA Cumulative Real Contract Savings
Tracking Account
DORE Department of Energy of the United
States of America
GAAP Generally Accepted Accounting
Principles
TURC Indiana Utility Regulatory Commission
MCQ Monthly Contracl Quantity
MDQ Monthly Delivered Quantity
OFAC United States Office of Foreign Assets
Control
SNG Substitute Natural Gas
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SCHEDULE I(a)

MONTHLY TARGET BALANCE OF CRCTSA

12 $25,000,000 $0
17 $100,000,000 50
22 © $400,000,000 $0
27 $800,000,000 $0
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SCHEDULE 4.3

MAJOR EQUIPMENT LIST

Coal handling system, grinding and slury preparation
GIE Quench Gagiliers

$lag handling system

Air separation unit

Syngas scrubbers

Syngas coolers

CO shift reactor

Mercury rentoval system

Acid gas removal system

Sulfur recovery system
Methanation unit

Steam twrbine generator/condenser
Cooling tower

Raw watel treatinent gystem
Wastewater treatment system

Eleetiical switchyard
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SCHEDULE 5.2
0&M COMPONENT COSTS; CALCULATION OF FUEL COMPONENY

0&M COMPONENTS

Labor Costs

SN{G & SNG Production Related Power:
Operations Labor

Maintenance Labor

Management

Bngineering

Administrative/ Warehouse Stafl

Conlract Labor '
Technieal Services

Repairs and Maintenance Arveas

SNG & SNG Production Related Power:
Gasification special equiptent ’
Gastfier Refractory

Rotating Equipment

Plant Piping & Valves

Electrical

Instrumentation (DCS)

Tools & Eqgnipment

Specialty Contractors

Turnaround Accrual

Steam Turbine Major Maintenance
Other Miscellaneous

Onperating Expenses

SNG & SNG Production Related Power:
Operating supplies

Safety Compliance

Travel/Training

Equipment rental

Environmental

Security

Environmental Compliance

SNG & SNG Production Related Power:
Environmental (EPA RMP)
Process (OSHA PSM)
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Chemicals

SNG & SNG Production Related Power:
ALS

MeOH

Water Treatment

Other Miscellaneous

Catalyst

SNG & SNG Production Related Power:
Shift

Methanation

PPU

Outside Services

Coal Handling
Blasting/Vac

NOTE: IG may consider performing all duties within the Coal handling line item instead of
coniracting oulside services. If so, uil monies assigned (o this line iten will need to be
assigned appropriately to Iabor cost, repairs & maintenance, and operating supplies.

Insurance

Properiy Tax

General & Administrative {only to the extent specifically utilized in connection with SNG
production)

Executive Manageinent

Finance

Legal

Accounting

Fuel Procurement

Asset Management

Coniract Administration (other than with respect to this Agreement and any other

agreement with Buyer)

IMuman Resources

Administrative Support

External Audit

Professional Dues and Fees

Government Affairs

Public Relations
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CALCULATION OF FUEL COMPONENT

The Fuel Component of the Base Contract Price for each calendar month shall be determined
using a delivered fuel cost established each month on a $/MMBtu basis and converted into the
SNG Fuel Component using the following formula from Section 5.2 of the Agreement:

$/MMBLu delivered fuel cost x 0.965 fuel allocalion to SNG / Efficiency Percentage

The $/MMBtu delivered fuel cost will be determined each month based on measuring the
quantity of fitel used each month by type and then applying Eirst-In-First-Out (FIEO) accounting
(that will look to the oldest fuel deliverics by type in the fuel inventory first) to establish the
cumuiative cost and cumulative MMBtus of the fuel consumed that month to calculate a
$/MMBtu detivered fuel cost component, as follows:

1. Quantity Measurement--Real-time measurement and tracking at the Plant of the quantity
of fuel (tons of coal and petcoke, gallons or mef of start-up and other fuel) vsed during
the month for each type of fuel used,

2. Cost Accounting--Calculation of the total dollar cost of fuel consumed in the month for
each type of fuel by applying a $/ton (for coal and petroleum coke fuel), $/gallon (in the
case of liquid fuel), or $/mef (in the case of gaseous fuel) cosi based on the fuel cost
ferms specified in fuel procurement coniracts and using FIRQO accounting that applies the
cost of the oldest fuel in the inventory first (by fuel type) until the total quantity of fuel by
fuel type used during the month has been accounted for.

3. Enerpy Content Accouniing--Conversion of the monthly measured quantity of fuel by
fuel type used during the month into an MMBlu energy equivalent by applying the
average fuel heat content of measured fucl samples (btu/Ib for coal and petroleum coke,
btu/galion for liquid fuel, or btu/mef for gaseous fuel), or if sampling data are not
available, guaranteed levels specified in fuel procurement contracts and using FIFQ
accounting that applies the heat content of the oldest fuel in the inventory first (by fuel
type) until the total quantity of fuel by fuel type used during the month has been
accounted for.

4. Delivered Fuel Cost—-the $/MMBlu delivered fuel cost for the month will be determined
based on dividing the total cost of all fuels consumed during the month (the sum of item
2 above) by the total MMBtus of all fuel consumed during the month (the swin of item 3
above) to arrive at the $/MMBtu delivered fuel cost for the month,

The fuel cost allocation to SNG will remain fixed at 96,5%.

For purposes of determining the Efficiency Percentage, the actual fuel efficiency of the Plant will
be calculated each month by dividing the total MiMBtus of Conforming SNG delivered to the
Receiving Pipeline in such month by the total MMBtus of all fuel consumed during that same
month {sum of item 3 above). Such caleulation shall be subject to the Efficiency Percentage
Floor,
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SCHEDULE 5.4(c)

(i) PRICE FORMULA AND RELATED COSTS
FOR CARBON PRODUCTS; SAMPLE CALCULATION OF NET CO2 REVENUES

Average Light Sweet
Crude Settlement <30.00 30.00- | 40.00- | 50.00-
Price for Calendar Y0039.99 | 49.99 | 59.99
Month ($/bbi)

> or equal to 60.00

Carbon Related
Products Price 3.00 3.00 4.00 5.00

($/ton)

6.00 plus 5% of the average crude
settlement price in excess of 60.00

Revenue formula illustration:

$/Ton $7 —
GOz g6

$20 $40  $80 $80 $100 3120  $140
$/hbl0il

Costs associated with the sale of Carbon Related Products will be netted from the revenues
received from the sale of Carbon Related Products, The Carbon Related Products sales costs 1o
be netted are ag follows:

Capital: $1.74/CO; ton

O&M: $0.24/CO, ton
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Electricity:  $5.07/CO; ton
Total: 37.05/C0Oy ton

For every ton of Carbon Related Products sold, $7.05 of cost will be netied against the revenues
received, The table below illustrate the basis for these costs. '

Componeats
A CO2 Compressors Eleciric Capacity at Guarantee Performance {IG Englneering Fslimate) 51.1 MW
I Annual SNG Production under Guaraniee Performance [IG Engineering Estlmate)} 42,258 Miiflon 28 Bty
C  Annual Contract SNG Sales [PSA) 38.00 BHiton MMty
D Contract Sales % of SNG Productlon under Guarantee Performance {C/ D} 89.92% Percent
£ Annual CO2 Coptured al Guarantee Performance (iG Englneering Estimate) 5.30 Miilon tons
F Annual COZ Assoclated with Contract SNG Sales (D * B} 4.76 Milllon tons
G Ratto of Contract CO2 to Contract SNG [£/ C) 013 CO2 ton / MMbBLuSNG
H Compression Capacity Requirad for Contract SNG €02 (A * D} 45,927 KW
1 Annual €02 Compressar Electricity Use (H * R, 760 hrefyr) 402,321 tiWh
) Electriclty Price 60.00 S/MWh as of CDP
% Annual Capltal Charge for Compresslon (iG Engineering Fstimate) 8.30 $2008 millans
L Anngal Compression O&M Cost (Fstimate --to be conflrmed by thied party engineer) 1.13 $2008 millions
14 Annual Cost of Electricity §{1 * )1/ 1,000,600} 24,14 52008 millions
Net CO2 Revenue per Ton
N Compression Capital Charge (¥ / F) 1.74 $fton
0 €02 Compresslon O&M Charge (L/F) 0.24 $2008/ton
P CO2 Lompression Electriclty Charge (M [ F} 5.07 Shon
G Total CO2Cost{N+0+#p) 7.05 Siton,
R €02 Price Floor {Annex G Formuta) 3.00 $fton
S Hegative Net COZ Revenue at Floor Price [0 - R} 4.05 $/ton
T Maximum SNG Price Increase {S * B) . $0.51 $2008/MMBtu
Basis for compression capital charge:
fcat I 122% Recovary Foapifal |
HAR {Adfusl Gaplkd Priclag to Solva for IR <o 40.5% 1G.0%
Yoar Lontrast Year  Cnplal Recover Czpital Pro-Tax GF Dapratlation % Doprechaiion  Taxable woma Income Tax Alter-Tox CF
1 TEEAWE S AotV Eaa]  (es00) 65.000)
2 1 6,300 8300 20.0% (11660} {5,200) (2,148 10,448
a 2 8,300 8,380 0% {24.164) £43,450) (6,455 12,755
I 3 8300 8,360 12.2% {13,058) 14,756} (1,926 10,228
5 1 8,300 3,300 115% 1634 456 189 i1l
] 5 8390 8303 1.5% e84} 46 189 i1
7 5 8300 8,300 60% I3 1b)]) 4333 1777 5573
[ 7 8,308 2300 8,330 3384 4,934
9 [ 8,300 2,300 8,300 330 4,838
16 8 8,300 8,200 2,99 2,304 1,9
1 W9 8300 8,300 8300 3,364 1,936
12 " 838 8300 3300 3,388 4,935
13 1 6,300 4,300 8,300 3,384 4,035
14 o) 8,300 8,300 8.9 3,364 4,936
15 14 8300 8,300 8,300 3,384 186
] 15 2303 5,300 8300 3,384 EEt)
1] 16 2,00% 8300 8300 2384 4,938
i 17 2300 0,300 83% 3,384 A58
i 1a 830Y 8300 8.3 3384 4930
20 19 4,30 0,300 80 3384 4,936
21 20 8,300 8,300 8230 3384 4530
22 2 233 8300 830 2,364 4,938
» 22 2,300 8300 833 3,364 4,834
2] 22 5300 03%0 030 2364 4936
25 2 8300 8,300 8,350 3,364 4,935
% 25 8,300 8,300 6,30 3364 4536
b3 % BN 5360 6330 3,364 4336
£ 27 8300 8300 8,300 3364 4918
0 28 8300 5,300 8308 3,354 4906
30 ] B30 8300 5300 3364 4936
3 ® 8320 6,300 8320 3,384 4838
(33,000
(ii) INCREMENTAL OPERATING COSTS FOR ARGON
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Incrementai Capilal: $356.20 milfion

Annual Capital Charge for 14 years assuming 12% levellzed afier Income tfax unfevered relurn (see below):  $6.25
million
Argien —1 [T3i6% Recoyery ICzpital
IR [Adfust Capltal Prcing to Solve for [RRY er---ereameiriaia §20%
Yaar Cantract Yoar Caplial Recover Capkaf Pro.Tax CF___ Dopreciatlon % __Doproclation  Faxabloinceme.  lIncomo Jax Altor:Tax CF
1 6,250 35,200 (35,200) {35.200)
2 i 8,250 5,250 20.0% {7,049) (790} {320} 6,570
3 2 6,250 6,250 32,0% (44,264) (5.014) {2,032} 9,282
4 3 6,250 6.250 192% (8,759) {500} (205} 8,450
5 4 6,250 8,250 11.5% {4,055} 2,185 #50 5,360
8 5 6,250 8,260 11.5% {4,055} 2,185 590 5,350
7 6 6,250 520 5.8% (2.028] 4,722 1,711 4,638
8 7 6,250 6,250 6,250 2,533 AMT
a 8 6.250 . 8,250 6,250 2533 3717
10 g 6,250 8,250 6,250 2,533 3767
11 10 6,250 - 8250 5,250 2,633 3,117
12 11 8,250 5,250 8,250 2533 3717
13 2 6,250 8,250 6,250 2533 3,747
14 3 B2 $,250 8,350 2533 RYAY
15 4 8,250 8,350 6,260 2533 3747

{35,200}
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SCHEDULE 5.6

INFLATION ADJUSTMENTS APPLICABLL TO THE

CALCULATION OF THE SAVINGS TRACKING AMOUNT

The table below illustrates how the GDP Deflator will be calculated (future values of the GDP
Implicit Price Deflator are for illusirative purposes only) and applied to current period Savings
Tracking Amount priot to adding it to the CRCSTA.

T TEE [ GDRT e - ebR . SR
_ - Doffater 1§07 Beflafer - | R )

i CEORNGpiRH. [ Value © 4 . Foreiula o RN S S 1% -
crgede dor (1) L Pded Beflator | - (X)L oo s Nalies . . formwla
BEA Aclual 2008 108.619
BEA Actual 2009 100.615 0.0092 =(109.8 16/108.519)-1 10092 =X+
Assumed 2010 111.083 0.0134 =(111.083/102.616)-1 1.0134 =X+1
Assumod 2011 112,085 0.0178 =(113.065/1 11.083)-1 1.0178 =X+1
Assumed 2012 115.735 00238 1.0236
Asstimed 2013 118.965 0.0279 10279
Assumed 2014 122.222 00274 1.0274 N
Assumed 2015 126,261 0.0249 1.0249
Assumed 2016 127.584 0.0185 1.0185
Assumed 2017 120.560 0.0078 1.0078
Assumed 2018 -130.980 0.6187 1.0187
Assumed 2019 133.080 0.0160 1.0160
Assured 2020° 0.0142 | ={128.58+730.98+133.08)/3 1.0071 = {X + 1)1 ]

*Agsumes Currenl Period Is June 2020 {(N=B)

Cummutative GDP Oaflalor:

Assumed Savings Tracking Amount for June 2020

Amount Added to CRGSTA In 2008 Dollars

Schedule 5.6

1.2683 Produdci of 1+X Values

34,000,600 Assumeod
$3,163,088 =§4,000,000/1,2683
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SCHEDULE 6.2(A)

INSURANCE REQUIREMENTS

Coverage Limit
Property Total cost of replacement of Plant; maximum
, deductible of $1,000,000 if commercially available
Workers Compensation Statutory
Emiployer's Liability $2,000,000
General Liability $2,000,000 per occurence/$4,000,000 aggrepate
Excess Liability $50,000,000
Builder's Risk Cost of replacement of Plant
Remediation Cost of remediation of Plant
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SCHEDULY 6.2(B)

INSURANCE REQUIREMENTS FOR CONSTRUCTION PARTICIPANTS

Coverage Limit
Workers Compensation Statutory .
Employer's Liability $1,000,000

General Liability

$2,000,000 per occurence/$4,000,000 aggregate

Excess Liability $50,000,000
Automobile $1,000,000
Errars and Omission $10,000,000
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SCHEDULE 6.5

INDIANA CONTENT GOALS

(3 70-90% of the individuals hired to construct the Plant will be Indiana residents at the time of their
employment;

2) 70-90% of the individuals hived to operate the Pht will be Indiana residents at the time of thelf
employment; :

(3) conlraels representing at least 70-90% of the apgregate vxpenditures to construct the Plant will be
awarded to “Indiana businesses” (as defined by IC 5-22-15-20,5), provided that contracts for special items that
either cannot be produced in Indiana or are economically unfeasible to be produced in Indiana shall not count
towards this goal (i.e. the gasifiers, air separation units, efc.); and

(4 if necessary, contracls representing at least 70-90% of the aggregate expendilures to deconstruet
and remove the Plant (as required under tem 37) will be awarded to “Indiana businesses™.
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SCHEDULE 9.7

MONTHLY RECONCILIATION PROCESS

Seller identifies Applicable MCQ for month and informs Buyer and Marketer
{105% of MCQ; 110% of MCQ or stub month at end of year).

2 business days prior to
beginning of Contract Month

SNG is produced by Plant and seld by Marketer on daily basis during the month,

Begtu st minute of Contract
Monih; End 12 midnight tast
day of Contract Month

Marketer informs Buyer & Seller of total quantity of gas sold and Applicable
MCQ and Incremental Production quantities for the month.

Within 2 business days after
the end of Confract Month

Marketer informs Buyer & Seller of the Monthly Welghted Average Price From
Marlket Sales.

Within 2 business days after
the end of Contragt Month

Buyer provides Seller a statement of the balance i the CSTRA a3 of the end of
the prior rivonth,

Within 2 buslness days afler
the end of Contract Month

Seller provides Buyer a statement of the stutus of repayment of the Tuitial Deposit
into the CPR.

Within 2 business days alter
the end of Contract Month

Seller caleulates Adjusted Contract Price and invoices Buyer for MCQ at the
Adjusted Contract Price and for Market Differential owed Seller,

5" day of month following
applicable Conlract Month

Buyer sends notice to Ulilities vegarding credil/debit to consumars® bills in
upcoming month.

10™ day of month following
applicable Contract Menth

Marketer sends payment to Buyer for MCQ (MCQ times Monthly Weighted
Average Price From Market Sales less Marleter Fee) along with a statement
indicating caleulation.

25" day of month following
applicable Coniract Monih

10,

Marketer sends payment to Seller for Ineremental Production quantities
(Incremental Production quantity times Monthly Weighted Average Price
Yrom Markel Sales tess Marketer Fee) along with a statement indigating
caleulation,

25" day of month folfowing
applicable Contract Month

Buyer draws funds from CPR as needed and available to pay Seller.

2" day following receipt of
the funds from the Marketer

Buyer pays Soller amounts owed.

2" day following receipt of
the funds from the Marketor

Utilities collect any additional payment required from customers and remit lo
Buyer.

Wilhin 45 days from end of
Contract Month
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- SCHEDULE 15.1(b)

MINIMUM QUALIFICATIONS FOR TRANSFERELS AND REQUIREMENTS FOR
FACILITY TRANSFER

The 1G Project is a complex facility and requires considerabie know how and experience for
effective and reliable operations, A Transferee shall demonstrate in writing, for review by an
Independent Engineer, that a qualified Management Team will be provided and that an effective
Operational Plan has been developed. Transfer of ownership will require a transition period
where existing plani staff, spares, supplies and related items cannot be remaved by the prior
owner.

A qualified Management Team will consist of key individuals that will be responsible for
planning and management of fechnical and business activities associated with operations,
maintenance, key technology support, SNG delivery, fuel procwerent, byproduct sales,
environmental compliance, safety, contract responsibilities, public retations, accounting and
related business activities. Transferce will submit a proposed organization chart with resumes
for key positions to demonstrate that individuals with adequate education, training, skills, and
experience arc included who will be fully capable to manage the Project.

An Operational Plan will consist of a written description of how the Management Team will
work with the Project’s contractors, licensors, employees, suppliers, offtakers and other
stakeholders including government agencies to successtully operate the Project to achieve the
objectives of the SNG Purchase and Sale Agreement. The plan will describe how the
Management Team will be organized, key responsibilities, Project accounting and repotting
approach, records management, training, O&M staffing, spave parts management, fuel
purchasing approach, byproduct sales approach, environmental compliance, and public relations.

The Operational Plan will include a detaited O&M Plan, which will include an O&M
organization chart, staffing plan, annual budgets, operating and maintenance practices and
procedures, including a long term Q&M budget and schedule showing anticipated major
matntenance and overhauls. :

This infortmation will be assembled into formal documents submitted to IFA to support
independent review.

1G must not remove from the facility operating and maintenance manuals, procedures, inspection
reports, maintenance records, facility desipn documents and drawings or any items needed for
facility operation and maintenance including spare parts and supplies.
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See attached,
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EXHIBIT A
FORM OF SUBORDINATION AND INTERCREDITOR AGREEMENT

[NOTE: DOCUMENT TO BE FORMATTED FOR RECORDATION OR A
MEMORANDUM OF THIS AGREEMENT WILL BE RECORDED AS REQUIRED BY
THE DEPARTMENT OF ENERGY]

This  SUBORDINATION AND INTERCREDITOR AGREEMENT  (this
"Apreement"), dated as of | ], 2011, is made by and among INDIANA
GASIFICATION, LLC, a Delaware limited liability company ("Sellet"), the INDIANA
FINANCE AUTHORITY, an independent body politic and corporale, not & slate agency but an
independent  instrumentality exercising essential public functions ("Buyet"), the U.S,
DEPARTMENT OF BNERGY, acting by and through the Secretary of Energy (the “DOE") and
[_ 1 as Collateral Agent (in such capacity, and including any permitted successors or
assigns, the "Collateral Apent™) under the Loan Guarantee Agreement, dated as of [ ],
2011, by and among Seller, in its capacily as Borrower, the DOE, the Collateral Agent and each
other patty thereto (as amended, supplemented or otherwise modified from time to time, the
"Loan Guarantee Apreement"),

WITNESSETH

WHEREAS, the DOE has apreed to guarantee the loans to be made by the Federal
Finance Bauk (“FI'B") to Seller to fund certain cligible costs associated with the design and
construction of a coal gasification facility (the "Plant") that will use coal and/or petrolenm coke
to manufactore methane gas of pipeline uality, suitable as a substitute for natural gas on the
terms and subject to the conditions set forth in the Loan Guaiantee Agreement (the "DOE
Guaranteed Financing'");

WHEREAS, Seller has entered info cerfain security documents and other financing
documents more particularly described in Exhibit A attached hercto (the "Senior Financing
Documenis”) with the FFB, the Collateral Agent, the DOE and the other parties thereto, pursuant
to which Seiler has pledged substantially all of its assets as collaleral securily o sccurc fis
obligations under the FFB loan documents and the Loan Guaraniee Agreement;

WHEREAS, Seller has executed a [Name of Senior Mortgage/Deed of Trust], dated
[ 1, 2011 in favor of the Collateral Agent on behalf of the DOE (as amended, supplemented
or otherwise modified from time to time, the "Senior Morigape™) as a condition to the DOE
Guaranieed Financing;

WHEREAS, Scller has executed a [Name of Subordinated Mortgage/Deed of Trast],
dated [ ], 2011 in favor of Buyer (as amended, supplemented or otherwise modified from
time to time, the "Subordinated Mortgage"), but such Subordinated Morlgage is not intended to
be recorded until after all of the obligations under the Senior Financing Docuinents have been
indefeasibly paid in full in cash and the Senior Mortgage has been reconveyed,;

WHEREAS, Buyer will indirectly benefit from the financing accommodation made by
the DOE under the Loan Guarantee Apgreement; and
|
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WHEREAS, Buyer agices to unconditionally subordinale the lien of the Subordinated
Morigage on the real property described in Exhibit B attached hereto (the "Real Property") to the
lien of the Senior Mottgage in the Real Property,

NOW THEREFORE, in consideration of the foregoing, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the pariies hereto
apree as follows:

1, DEFINITIONS; RULLES OF INTERPRETATION

1.1 Ruiles of Intevpretation.

The singular includes the plural and the plural includes the singular, The word
"knowledge" shall include any lknowledge knoswn by, or attributable or imputable to, such
Person. A reference to an entily or any Governmental Authority includes its successors and
permitled assigns. The words "include,” "includes™ and "including" are not Hmiting. References
to arlicles, sections (or subdivisions of sections), exhibits, annexes or schedules are to this
Agreement. Bxhibits, Schedules, Annexes or Appendices to any document shall be deemed
incorporated by reference in such document. References to any document, inslrument or
agreement (a) shall include all exhibits, schedules and other attachments thereto, (b) shall include
all documents, inslruments or agreements issued or executed in replacement thereof, and (¢)
means such document, instrument or agreement, or replacement or predecessor thereto, as
amended, modificd and supplemented from titme to time and in effect at any given time. The
words "hereof," "herein" and "hereunder” and words of similar import when used in this
Agreement shall refer to such document as a whole and not {o any particular provision,

1.2 Certain Defined Terms,

As used in this Agreement, the following terins have the following meanings:
"Buyer® has the meaning specified in the preamble of this Apreement.
"Collateral Agent" has the meaning specified in the preamble of this Agreement.

"Contract Savings Guaranty Amount" has the meaning set forth in the Purchase and Sale
Agreement.

"DOE" has the meaning specified in the preamble of this Agreement,

"DOI Guaranteed Financing" has the meaning specified in the recitals of this Agreement,

"FFB" has the meaning specificd in the recitals of this Agrecment,

"Governmental Authority” means any person, entity, department, commission, board,
agency or instrumentality that exercises executive, legislative, judicial or administrative authority
of any government, including federal, state, counfy and local governments and political
subdivisions thereof. The Indiana Utililics Regulatory Commission shall be considered a
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Governmental Authority, but only to the extent it was granted authority pursuant to Indiana Code
4-4-11.6.

"Loan Cuarantec Apreement" has the meaning specified in the preamble of this
Agrecnent.

"Person” means an individval (including the heirs, beneficiaries, executors, legal
representatives or administrator thereof), corporation, unincorporated association, limited
liabilily company, partnership, limited partnership, joint venture, trust, joint stock company,
association or any Govermmental Authority,

"Plant" has the meaning specified in the recitals of this Agreement.

"Purchase and Sale Agreement” means that certain Substitute Natural Gas Purchase and
Sale Agreement, dated as of January 14, 2011, by and between Seller and Buyer,

"Real Property" has the meaning specified in the recitals of this Agreement,
"Seller” has the meaning specified in the preamble of this Agreement,

“Senior Financing Documents” has the meaning specified in the recitals of this
Agreement,

"Senior Mortgage” has the meaning specified in the recitals of this Agreement.

"Subordinated Mortgage” has the meaning specified in the recitals of this Agreement.

2. AGREEMENT TO SUBORDINATE

2.1 Subordination,

The parties to this Agreement agree that, so long as any amounts are outstanding under
the Senior Financing Documents, the Senior Mortgage securing the obligations of Seller under
the Loan Guaranice Agreement and the Senior Financing Documents, shall unconditionally be
and remain at all times a lien on the Real Properly, prior, and superior, to the lien on the Real
Property of the Subordinated Morigage. The subordination provisions set forth in this
Agrcement arc for the benefit of, and enforceable by, the DOE and the I'FB. This Agreement
shall remain in full force and effect as long as any obligations are outstanding under the Senior
Financing Documents, itrespective of any defect in effectivencess of the Senior Mortgage. Buyer
acknowledges and agrees that the provisions of this Agreement are, and are intended to be, an
inducement and a consideration to the DOE and the FFB to entering into the Senior Financing
Documents and each of the DOE and the [FB shall be deemed conclusively to have relied on
such subordination provisions in entering into the Senior Financing Documents,

2.2 Consent to Secuyify,

Buyer acknowledges and consents (o the pledge by Seller of substantially all of its assets
as collateral security under the Senior Financing Documents.

3
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The DOL, on behalf of iiself and the FFB, hereby acknowledges and consents to the
execution of the Subordinated Mortgage securing Sellet's obligation in respect of the Contract
Savings Guaranty Amount on the condition that the Subordinated Mottgage will not be recorded
until after all of the obligations under the Senior Financing Documents have been indefeasibly
paid in full in cash,

2.3 Suburdination and Proceedings Against Seller,

(a)  Buyer agrees that so long as any amounts arc outstanding under the Senior
Financing Documents, the lien on the Real Property of the Subordinated Mortgage, and all rights
of Buyer against. Seller to receive the Contract Savings Guaranty Amount or as otherwise
secured under the Subordinated Mortgage (excluding for the avoidance of doubt those rights of
Buyer to receive reimbursement of certain costs and expenses as described in Section 15,13 of
the Purchase and Sale Agreement), are expressly made subordinate and subject in right of
payment to the prior indefeasible and unconditional payment in full in cash of all the obligations
under the Senior Financing Documents (including, without limitation, post-petition interest and
post-petition fees and costs, whether or not allowable in bankruptcy), Buyer agrecs that it will
not ask, demand, suc for, take or receive from Buyer, by set-off or in any other manner, or retain
payment (in whole or in part) of the Conlract Savings Guaranty Amount from Buyer, unless and
until all of the obligations under the Senior Financing Documents have been paid in full in cash
and the commitiments thereunder have expired or been terminated. Buyer {urther agrees that no
amounts will be paid in respect of the Contfract Savings Guaranty Amount upon the occurrence
of an event of default under the Senior Financing Documents and that the Contract Savings
Guaranty Amount may not be prepaid prior to the indefeasible and unconditional payment in fult
in cash of all the obligations under the Senior Financing Documents. Noiwilhstanding the
foregoing, all amounts duc and payable to Buyer (i) from the sale to third parties of substitute
natural gas produced by the Plant and purchased by Buyer and (ii) fiom Seller related to Boyer's
portion of Incremental Revenues (as defined in the Purchase and Sale Agreement) are not
subordinated under the Senior Financing Documents.

(b)  In furtherance of paragraph (a) above, Buycr shall not, until all of the obligations
under the Senior Financing Documents have been paid in full in cash and the commitiments
thereundey terminated:

(1) take, pursue or commence or otherwise engage, undertake or institute any
judicial or other steps, action or proceedings against Seller (whether by itself or joined with any
other creditor), with a view to commencing any insolvency or other procecdings for the winding
up or liquidation of Seller (including, withow! limitation, the appointing, or procuring the
appointment of, an administrator or administrative receiver, liquidator, receiver, trustee in
bankruptey or other such enforcement officer in respect of Seller or any of its assets);

(ify  take any collateral security (other than the Subordinated Mortgage) in
respect of the Contract Savings Guaranty Amount;

(iii}  attack the validity or enforceability of the Sentor Mortgage.,
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(¢}  Neither FFB nor Collateral Agent in making or recommending disbursements
pursuant to the DOE Guarantced Financing has any obligation or duty to, nor has either
represented that it will, see to the application of such proceeds by the person ot persons to whom
such proceeds are disburseéd, and any application or use of such proceeds for purposes other than
those provided for in such agreement or agreements shall not defeat the subordination herein
made in whole or in part.

2.4 Payment Upon Dissolution, Etc,

Without in any way limiting the provisions of Section 2.3 above, in the event of any
liquidation, dissolution or other winding up of Seller (whether pariial or complete and whether
voluntary or involuntary and whether or not involving insolvency or bankruptey), any insolvency
or bankiupicy case or proceeding, any receivership, liquidation, reorganization, any assignment
for the benefit of creditors, or other similar case or proceeding in connection therewith, relative
to Seller or to any of its creditors as such, or to any of ils assets, then and in any such event the
DOE shall be entitled to receive payment in full of all amounts due or to become due on or in
respect of all of the obligations under the Senior Financing Documents before Buyer shall be
entitled to receive any payment on account of the Contract Savings Guaranly Amount (whether
in respeet of premium, fees, or otherwise) and (o that end, any payment. of any kind or character,
whether in cash, properly or securities which may be payable or deliverable in respect of the
Conlract Savings Guaranty Amount in any such case, proceeding, dissolution, Hquidation or
other winding up or event shall instead be paid or delivered directly to the Collateral Agent for
application to the obligations under the Senior Financing Documents, whether or not due, until
such obligations shall have first been fully, indefeasibly and unconditionally paid and satisfied in
cash.

2.5 Authorizations to DO,

Buyer hereby (a) appoints the Collateral Agent as its attorney-in-fact to take such actions
as may be necessaty to effectuate the subordination provided for in this Agreement, (b)
irrevocably authorizes and empowers (without imposing any obligation) the DOE to vote the
Contract Savings Guaranty Amount in favor of or in opposition to any matter which may come
before any meeting of credilors of Seller generally or in conneetion with, or in anticipation of,
any insolvency or bankruptey case or proceeding, or any proceeding under any laws relating to
the relief of debtors, readjustment of indebtedncss, arrangements, reorganizations, compositions
or extensions relative to Seller), and {c¢) agrees to cxecute and deliver to the DOE and the
Collateral Agent all such further instruments confirming the above authorization, and all such
powers of attorney, proofs of claim, assignments of claim amd other instruments, and to take all
such other action, as may be requested by the DOE in order to enable the DOE to enforce all
claims upon or in respect of the Coniract Savings Guaranty Amount,

2.6 Turnover,

If Buyer receives (a) a payment in respect of the Contract Savings Guaranty Aiount or

(b) the proceeds of any enforcement of any security, guarantee or other assurance against

financial loss for the Confract Savings Guaranty Amount, in each case, from Seller or any-other

source, whether in cash, securities or other property, on account of subrogation, contiibution,

reimbursement, indemmnily or similar right, Buyer will hold such payment or proceeds in trust (as
5
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property of the DOE) for the benefit of, and immediately upon teceipt thereof, shall pay over or
deliver 1o the Collaleral Agent such payment in precisely the form received (except for the
endorsement or assignment by Buyer where necessary) for application in accordance with the
Senior Financing Documents. In the event of failure of Buyer to make any such endorsement or
assighment, the Collateral Agent is ircevocably authorized and empowered by and on behalf of
Buyer to make the same.

2.7 Defenses Waived,

Buyer hereby absolutely, unconditionally and irrevocably waives, to the fullest exient
permiited by law, (a) any defense based on the adequacy of a remedy at law which might be
asserted as a bar to the remedy of specific performance hereof in any action brought therefor by
the DOE and (b) any requirement that the DOE protect, secure, perfect or insme any collateral
security or any property subject thereto or exhaust any right or take any action against Seller or
any other Person or any collateral,

2.8 Notice; Disclosure.

Buyer agrees, promptly upon obtaining actual knowledge thereof, that it will give the
Collateral Agent notice of any default by Seller in respect of the Contract Savings Guaranty
Amount. Buyer further agrees that it will give the Collateral Agent (or its nominee or designee)
a reasonable period in which to cure any default by Seller in respect of the Contract Savings
Guaranty Amount,

2.9  No Waiver; Modification {o the Senior Financing Documents.

(8)  No failure on the pait of the DOE, and no delay in exercising, any right, remedy
or power hereunder shall operate as a waiver thereof by the DOE, nor shall any single or partial
exercise by the DOE of any right, remedy or power hereunder preclude any other or future
exercise of any other right, remedy or power. Each and every right, remedy and power hereby
granted to the DOR or allowed to the DOE by law or other agreement shall be cumulative and
not exclusive of any other, and may be exercised by the DOE from time to time. All rights and
interests of the DOE hereunder and all agreements und obligations of Buyer aud Seller hereunder
shall remain in full force and effect itrespective of

Q) any tack of validily or enforceability of the Senior Financing Documents;
or

(ii}y  any other circumstance that might otherwise constitute a defense available
to, or discharge of, Buyer. ‘

(b}  Subject to Buyer's rights set forth in Section 6.6 of the Purchase and Sale
Agreement, without in any way limiting the generalily of the foregoing paragraph (a), the DOE
and/or the FFB may, at any titne and from fime to time, without the consent of or notice to
Buyer, withoul incurring responsibilify to Buyer, and without impairing or releasing the
subordination provided herein or the obligations hereunder of Buyer, do any one or more of the
following:
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(i)  change the manner, place or terrs of payment of, or extend the time of
payment of, or renew or alter, the obligations under the Senior Financing Documents or any
collateral security or goarantees therefor, or otherwise amend or supplement in any manner the
obligations under the Senior Financing Documents or any instruments evidencing the same or
any agreement under which the obligations under the Senior Financing Documenis are
outstanding; : '

(i)  sell, exchange, release or otherwise deal with any property pledged,
mortgaged or otherwise securing the obligations owed to the DOE under the Senior Financing
Documents;

(iii)  release any Person liable in any manner for the obligations under the
Senior Financing Documents;

(iv)  exercise or refrain from exercising any rights against Scller or any other
Person;

(v)  amend, modify, supplement, rencw, replace, or extend the terms of all or
any part of the obligations under the Senior Financing Documents or any other document
required or contemplated thereunder in any respect whatsoever;

(vi)  sell or otherwise transfer, release, realize upon or enforce or otherwise
deal with, afl or any part of the obligations under the Senior Financing Documents or any other
document required or contemplated thereunder or any collateral securing or guaranty supporting
all or any parl of the obligations under the Senior Financing Documents;

(vii) settle or compromige all or any part of the obligations under the Senior
Financing Documents or any other liability of Seller to Collateral Agent or any such holder and
apply any sums received with respect to the obligations under the Senior Financing Documents
or any such liability in such manncr and order as Collateral Agent may determine consistent with
the terms of the Senior Financing Documents; or

(viil) fail lo take or to perfect, for any reason or for no reason, any lien or
encumbrance securing all or any pait of the obligations under the Senior Financing Documents,

exercise ot delay in or refrain from exercising any remedy against Seller or against any security .

or guatantor for all or any part of the obligations under the Senior Financing Documents, or
make any election of remedies or otherwise deal freely with respect to all or any part of the
obligations under the Senior Financing Documents or any sceurity or guaranty for all or any part
of the obligations under the Senior Financing Documents.

Subject to Section 6.6 of the Purchase and Sale Agreement, Buyer waives notice of the incurring
of the obligations under the Senior Financing Documents or any patt thereof,

2,10  Transfers of or Amendments fo Contract Savings Guarauly Amount.

Buyer shall not sell, assign, pledge, encumber or transfer the Contract Savings Guaranty
Amount unless such sale, assigniment, pledge, encumbrance or transfer is fo a party that agrees to
be bound by the terms hereof. Buyer shall not enter info any amendments of the Purchase
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Agreement to amend or modify the Contract Savings Guaranty Amount without the prior writlen
consen{ of the FFB and the Collateral Apenl,

2.11  Waiver of Subrogation.

Buyer hereby waives any and all of its rights of subrogation against Seller with respect to
the obligations under the Purchase Agreement arising out of this Agreement and the licns of the
Subordinated Mortgage aud the transactions contemplated hereby and therehy until the
indefeasible payment of the obligations under the Senior Financing Documents,

3 REPRESENTATIONS AND WARRANTIES

3.1 Representations and Warranties of Buyer,

Buyer represents and warrants to the DO, FFB and the Collateral Agent as of the date
hereof as follows: :

(@)  Itis anindependent body politic and corporate and an independent instrumentality
of the State of Indiana (i) duly organized, (ii} validly existing and (iii) in good standing under the
laws of Indiana. )

(b} It has the power and authority to execute, deliver and perform, as applicable, its
obligations under this Agreement and any other documents contemplated hereby to which it is or
will be & party.

(©) The exccution, delivery and performance of this  Agreement and the other
documents contemplated hereby (i) have been duly authorized by all necessary actions on its
part, including all actions required under applicable laws, bylaws or other rules applicable to
Buyer and (ii) will not violate any non-public rule ot regulation.

()  The execution and delivery of this Agreement and compliance with the lerms and
provisions hercof will not conflict with or result in a breach. of, or require any consent under, the
organizational documents of Buyer ot any applicable law, or the Purchase and Sale Agreement
or the instrument creating the Subordinated Liens, or constitute a default under the Purchase and
Sale Apreement ot the instrumcent creating the Subordinated Liens.

(c) There is no litigation of any nature now pending or threatened, in any way
telating to, dffecting, or questioning either the execuiion or delivery of this Agreement or the

transactions contemplated by this Agreement, ot otherwise affecting or questioning the validity-

of this Agreement or the transactions contemplated by this Agreement; neither the corporatc
existence of Buyer nor the title of the undersigned officers to their respective offices is being
contested; and no proceedings or authority relating to this Agreement or the transactions
contemplated by this Agreement have or has been repealed, reseinded, or revoked,

4. MISCELLANEOQUS

Subordination and Intercreditor Agreement
1/2558316.5

T S




4,1 Governing Law: Submission to Jurisdiction; Venuey Waiver of Jury Trial,

(a) THIS AGREEMENT AND THE RIGHTS AND OBLIGATIONS OF THE
PARTIES HEREUNDER SHALL BE GOVERNED BY, AND CONSTRUED AND
INTERPRETED IN ACCORDANCE WITY, THE LAWS OF THE STATE OF INDIANA
(WITHOUT GIVING EFFECT TO I'TS CONFLICT OF LAWS PRINCIPLES),

4.2 Congent fo Jurisdiefion; Venue,

By execution and delivery of this Agreement, Buyer and Seller irrevocably and
unconditionally:

{a) submits for itsell in any legal action or proceeding against il arising out of or in
connection with this Agreement, or for recognition and enforcement of any judgment in respect
thereof, to the exclusive general jurisdiction of the courts of the State of Indiana located in
Indianapolis, Indiana;

(b)  consents that any such action or proceeding may be brought in or removed (o such
courts, and waives any objection, or right to stay or dismiss any action or proceeding, that it may
now or hereafter have to the venue of any such action or proceeding in any such court or that
such action or proceeding was brought in an inconvenient court and agrees not fo plead or claim
the same;

()  agrees that service of process in any such action or proceeding may be effected by
mailing a copy lhereof by registered or certified mail (or any substantially similar form of mail),
postage prepaid, to a party hereto at the address "Address for Notices" specified beneath its name
on the signature pages hereto, or at such other address and contact number as is designated by
such party in a written notice to the other parties hereto.;

()  aprees that nothing herein shall (i) affect the right of any party to effect service of
process in any other manner permilted by law or (ii) limil the right of any party to commence
proceedings against or otherwise sue another party heteunder or any other Person in any other
court of competent jurisdiction nor shall the commencement of proceedings in any one or more
jurisdictions preclude the commencement of proceedings in any other jurisdiction (whether
concurrently or not) if, and to the extent, permitted by the applicable law; and

(¢}  agrees thal judgmenl against it in any such action or proceeding shall be
conclusive and may be enforced in any other jurisdiction within or without the U.S. by suit on
the judgment or otherwise as provided by law, a certified or exemplified copy of which judgment
shall be conclusive evidence of the fact and amount of the applicable party's obligation.

4.3 Waiver of Jury Trial.

Each of the parties hereto herchy knowingly, voluntarily and intenticnally waives any
rights it may have to a trial by jury in respect of any litigation based hereon, or arising out of,
under or in connection with, this Agreement, or any course of conduct, course of dealing,
slatements (whether verbal or written) or actions of any party hereto. This provision is a material
inducement for each patty to enter into this Agreement.
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4.4 Amendments.

This Agreement may not be amended, modified ot supplemented without the prior
written consent of each of the parties hereto. :

4.5 Suceessors and Assigns,

This Agreement shall be binding and inure to the benefit of the parties to this Agreement,
and their respective successors and permitied assigns.

4,6 Counterparts,

This Agreement may be executed in any number of counterparts, all of which taken
together shall constitute one and the same instrument and any party hereto may execute this
Agreement by signing any such counterpart, Delivery of an executed counterpatt of a sipnatute
page to this Agreement by facsimile or other electronic transmission shall be effective as
delivery of a manually executed counterpart of this Agreement.

4.7 Severability,

If any provision of this Agreement is declared invalid or umenforceable by any lawful
tribunal, then if shall be consirued, to the extent feasible, to conform to legal requirementis of that
tribunal. If no feasible interpretation would save such provision, it shall be severed from the
remainder of this Agrcement as though never included in this Agreement and the remaining

provisions of this Agreement shall remain in full force and effect unless such invalidity or

unenforceability causes substantial deviation from the underlying intent of the parties expressed
in this Agreement, in which case the parties thereto shall replace the invalid or unenforceable
provision with a valid or enforceable provision which corresponds as far as possible fo the spirit
and purpose of the invalid or unenforceable provision.

4.8  Noftices,

- Dixcepl as otherwise expressly provided herein, all notices and other communications
provided for hercunder shall be (i) in writing (including by facsimile) and (ii} facsimile or sent
by overnight courier (if for inland delivery) or international courier (if for overseas delivery) to a
parly hereto at the "Address for Notices" specified beneath its name on the signature pages
hereto, or at such other address and contact number as is designated by such party in a writien
notice to the other parties hercto.

All such nofices and communications shall (in the absence of manifest error) be effective
(i) if sent by facsimile, when sent {on receipl of confirmation) and (if) if sent by couricr, (x) two
{2) Business Days after deposit with an overnight courier if for inland delivery and (y) three (3)
Business Days after deposit with an international courier if for overseas delivery.

[remainder of page left intentionally blank; signature pages follow/
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N WITNESS WHEREOT, this Agreement is duly executed and effeclive as of the dale
first writicn above:

INDIANA GASIFICATION, LI.C

By:

Name:
Title:

Address for Nolices:

[NOTARY ACKNOWLEDGEMENT]
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[INOTARY ACKNOWLEDGEMENT)

1/2558310.5

INDIANA FINANCE AUTHORITY

By:

Name:
Fitle:

Address for Notices:
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as Collateral Agent

By:
Name:
Title:

Address for Notices:

[NOTARY ACKNOWLEDGEMIENT)
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.S, DEPARTMENT OF ENERGY

By:

Name:
Title:

Address for Notices:

[NOTARY ACKNOWLEDGEMENT]
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Txhibit A

Degeription of Senior Finance Document

A-1
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Iixhibit B

Description of Real Propertly

B-1
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