PUBLIC-PRIVATE AGREEMENT

THE EAST END CROSSING

(LOUISVILLE-SOUTHERN INDIANA
OHIO RIVER BRIDGES PROJECT)

BETWEEN

Indiana Finance Authority

and

Dated December __, 2012

INDIANA FINANCE AUTHORITY DECEMBER__, 2012
THE EAST END CROSSING PUBLIC-PRIVATE AGREEMENT
426544 ADDENDUM #6—#7



TABLE OF CONTENTS

ARTICLE 1. DEFINITIONS; PPA DOCUMENTS; ORDER OF PRECEDENCE; OTHER

DOCUMENTS ... ettt s e s e e e e e e e e e e e e e e e e e e e e aaaaaaaaaaaaaaaeas 2
1.1 =TT 11 (0] L= 2
1.2 PPA Documents; Rules to Reconcile Conflicting Provisions......................... 2
1.3 Order of Precedence of Project Management Plan...............cccccceeeiiiieninnnnnn, 4
1.4 Reference Information DOCUMENTS .........ceviviiiiiiiiiiiiiiiiiiiiiiiiiiiieiiivveveeieieaaeeees 4
ARTICLE 2. GRANT OF CONCESSION; TERM......uuuiiiiiissss e 5
2.1 Grant Of CONCESSION.......uuuuiiiiir s a e e e e 5
ARTICLE 3. MANAGEMENT SYSTEMS AND OVERSIGHT ......cuuuiiiiiiiiiiiiiiiiiiiiies 7
3.1 Submittal, Review and Approval Terms and Procedures..................cceevvennne 7
3.11 (CT=T L= - | N 7
3.1.2 TIME PeIOAS. ... 7
3.1.3 IFA Discretionary APProvals. ... 8
3.14 Other IFA APProvalS .......coii e e 9
3.15 IFA Review and COMMENt ........ooooiiiiiiiieieeee 9
3.1.6 Submittals Not Subject to Prior Review, Comment or
Y o] o1 (0 )V | P 9
3.1.7 Resolution of IFA Comments and Objections................ccccevvvvvnnnnn. 9
3.1.8 Limitations on Developer's Right to Rely..........cceiiiiiiiiiiiinnn. 11
3.2 Project Management Plan ............ooviviiiiiiiiiiiiiiiiiiieeeeeee e 13
3.3 Traffic ManagemeNt .........oii i 14
3.4  Oversight, Inspection and TeStING .....ccoeeeviiiiiiiiiiii e 15
3.4.1 Oversight by IFA, FHWA, the Department; Assistance with
Federal Financial Plan Requirement............ccccvvvieiiieeeeecviinnnnnnn. 15
3.4.2 Increased Oversight, Testing and Inspection ..................cc.vvvennnn. 18
3.5 Rights of Cooperation and ACCESS ........oeeviiiiiiiiiaie e 19
3.6 Testing and TesSt RESUILS......ccooiiiiiii e 20
3.7 Interpretive ENgineering DECISIONS ........ccoiiiiiiiiiiiie e 20
3.8 Y 1T T T <P 21
ARTICLE 4. EAST END CROSSING PLANNING, CONDITIONS AND APPROVALS;
ENVIRONMENTAL COMPLIANCE; PUBLIC INFORMATION .........cccvvvvennnnnns 22
4.1 Preliminary Planning and Engineering ACtiVitieS............couuieiiiieiiiiiiiiiinnn. 22
4.2 Y | =3 @] o 1110 £ PR 22
4.3 Governmental APProValS ..........ciiieeiiiiiie e e 22
4.4 Major Environmental APProValS.........cooveeeiiiiiiiiiiii e 26
45 Environmental ComplianCe..........oouuuiiii i 26
4.6  Third-party AQreemMeNtS........ooouiuuiiii e e e e e e e eeenee 27
INDIANA FINANCE AUTHORITY -i- DECEMBER__, 2012
THE EAST END CROSSING PUBLIC-PRIVATE AGREEMENT

426544

ADDENDUM #7#6—



4.7 Community Outreach and Public Information ..., 27
ARTICLE 5. DESIGN AND CONSTRUCTION ....uuuiiiiiiiiieesessssss s e e e aaaa s 27
5.1 General Obligations of Developer; Scope of Initial Design and
(0] o111 11 o4 1 [ o PR 27
5.2 Performance, Design and Construction Standards; Deviations .................. 28
5.3 Conditions to Issuance of NTP1 and Commencement of Design;
Design Implementation and Submittals ............ccooooiiiiiiiii 30
53.1 Conditions to Issuance of NTPL........cccovvviiiiiiiiiiiiiiiiiiiiiiieeeeieeeee 30
5.3.2 Conditions to Commencement of Design Work............ccccceeeee. 31
5.3.3 Design Implementation ... 32
534 Design SUDMILEAIS ........cooiiiee e 32
54 Project Right of Way ACQUISITION..........coooiiiiiiiii e 32
5.5 ULility AJUSTMENTS ..ot e e e e e 34
5.5.1 Developer's Responsibility ...........ccoovvviiiiiiiiiieiiiee e, 34
5.5.2 ULtility AQre@mMeNtS.......cooiiiiiiiiie e 34
5.5.3 REQUIFEMENTS ..o 36
554 Utility Adjustment COSES .......uuuiiieeeiiieeiicc e 36
5,55 FHWA Utility ReEqQUIrements ..........coovvviiiiiiii e, 37
5.5.6 Utility ENhancementsS ........couvuiii i 37
5.5.7 Failure of Utility Owners to Cooperate.............cceeeeeieeeeieieeeeeeeeenn 38
5.5.8 Applications for Utility Permits............cccooeiiiiiiiiiiii e, 39
5.5.9 Security for Utility Adjustment Costs; Insurance.........c.ccccceee....... 40
5.5.10  Utility-Related ClaimsS.........cccovviiiiiiiiieeeeieee e 40
5.6 Conditions to Issuance of NTP2 and Commencement of
CONSITUCTION ... e e e e e e e e e e e e e e e e e e e e e e e aeeas 41
5.6.1 Construction Work Generally .........ccccoooiiiviiiiiiiiiiceeiis e 41
5.6.2 Utility AdJUSIMENTS ... 43
5.7 Schedule, Project Schedule Deadlines and Notices to Proceed................. 43
5.8 Substantial Completion, Punch List, Final Acceptance.........ccccccceeveevereennes 45
5.8.1 Substantial Completion ...........oouuieiiii e 45
5.8.2 Conditions to IFA Issuing Certificate Evidencing DB
Substantial Completion ..............euveviiiiiiiiiiiiiiiiiiiiiieis 45
5.8.3 PUNCH LISt i 47
5.84 Conditions to issuance by IFA of Certificate Evidencing
Satisfaction of O&M Conditions Precedent ...........cccccvvvevvvvvennne. 48
5.8.5 Final ACCEPLANCE ..o e e e 49
5.9 Hazardous Materials Management..........coooeiuiiiiie i 51
LS00 0 T - T o To LYo o] [T 54
5.11 Design and Construction Warranties ..............uuiiiieeeiieeiiiiieeeeeeeeeeeiiee e 59
5.12 Assignment of Certain Causes of ACHON .........ccceviiiiiiiiiiiii e, 59
INDIANA FINANCE AUTHORITY - i - DECEMBER__, 2012
THE EAST END CROSSING PUBLIC-PRIVATE AGREEMENT

426544

ADDENDUM #7#6—



B.1  GBNEIAL ...ttt 60
6.1.1 General OblIgatioNS .......cooi i 60
6.1.2 Changes in Performance, Operation and Maintenance

SEANAAIAS ..eee e 60
6.1.3 Duration of Hazardous Materials Management ..............cccccveee.. 62
6.1.4 Utility ACCOMMOAtiON ..........uuiiiieiiiiiiiii e 62
6.1.5 Accommodation of Third-Party Signage and Lighting.................. 63
6.1.6 Speed LIMItS.....ccoiiieeiiiee e e 63
6.1.7 Updates of Record Drawings ...........ooeuuveiiiieeerieeiiiiineeeeeeeeeeeiinennn 64
6.2 O M CONLIACTS. ....ccet ettt e et e e aa e e eaenns 64
6.3 Coordination of Operations and Maintenance Responsibilities ................... 64
6.4 LEEEST=T =T | PSSR 65
6.5  ANNUAI BUAQEL......cciieeeiiie e e e 65
6.6 Developer Inspection, Testing and RepOrting ...........coeveeeeviiiiieeeieeeeiiiinnnn. 65
6.7 Rehabilitation WOrK ... ... 65
6.8 Rehabilitation Work Schedule.............oooviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieiiiis 66
6.9 [FESEIVEA] . eun e e e e e e e e aa 67
B.10  [FESEIVEA] ..eiiieii i 67
6.11 Policing, Security and Incident RESPONSE..........coiiieeiiiiiiiiiaie e 67
6.11.1  POlICE SEIVICES ....eeeeiiiiee et e e e eeeeeeeees 67
6.11.2  Security and Incident RESPONSE ......c.cceevvivviiiiiiieeeeeeeee e, 68
6.12 Handback REqQUIrEMENTS.......ccooiiiiiiiii e 69
6.12.1  Handback CONAItiON...........uuviiiiiiiiiiiiiiiiiiiiiiiieiiiveieeeeeeeeeeeeeeeeeeeeee 69
6.12.2  Handback INSPECHIONS.........covviiiiiiiii e 69
6.12.3  Rehabilitation Work under Handback Requirements................... 70
6.13 Handback Requirements Reserve ACCOUNL...........ccoovvviviiiieeeeieiiiiiii e, 70
6.13.1  EStabliSNMeNt .........ooiiiiiiiiiiiiiiiiiiiiiiiii e 70
6.13.2  FUNAING...citiiiiii et e e e e e e et e e e e e eenane 70
S0 0 TR T U £ R 71
6.13.4  Disposition at End of Term...........cooiiiiiiiiiiiii e 71
6.13.5 Handback Requirements Letters of Credit .............ccoovvvviiienneennn. 72
ARTICLE 7. CONTRACTING AND LABOR PRACTICES ......uuuuiieinneesesseseee s 73
7.1 Disclosure of Contracts and CONraCtors ...........ceeveeeerieeiiiiiiiee e 73
7.2 Responsibility for Work, Contractors and Employees ..........ccccoooevvvvvvvinnnnn.. 73
7.3 Key Contracts; Contractor Qualifications...........cccoooeeeviiiiiiiiiiii e, 74

7.3.1 Key Contract Approvals, Amendments and Termination;
Use of and Change in Key Contractors...........cccccceeeieeeeeiiiiivnnnnnn. 74
7.3.2 Key Contract ProViSIONS..........coiieieiiiiiiiiii e 75
7.4 KEY PeISONNEL.... e 77
INDIANA FINANCE AUTHORITY - i - DECEMBER__, 2012
THE EAST END CROSSING PUBLIC-PRIVATE AGREEMENT

426544 ADDENDUM #7#6—



7.5 [FESEIVEA] ..eunn e e e e e e 78

7.6 Contracts With AffIlIALES .........uui 78
7.7 Labor Standards.........coouuiiii e 79
7.8 Ethical Standards ............oooii oo 79
7.9 Non-Discrimination; Equal Employment Opportunity ..........cccoceeeevvvvvivinnnnn.. 80
7.10 Disadvantaged BUsSiNESS ENEIPriSE......cccvvviiiiiiiiiieeeciieee e 82
4 OIS R €= = - | RN 82

7.10.2 DBE Participation GOalS .............eevveeimiiiiiiiiiiiiiiiiiiiiiiiieeennns 83

7.10.3 DBE Performance Plan............couuiiiiiiiiiiieeeeeeeeee e 83

7.10.4 Changes in the D&C WOrK...........coeiiiieiiiiiiiiiiiie e 84

7.10.5 DBE Participation in O&M WOrK...........ccovvvviiiiiiiieeiiiiiiec e, 85

7.10.6  Cancellation of DBE CONtracCtS............cuvvvvieriiiiriiiiiiiiiiiiiiiiiiniinenns 85

7.11 Workforce Diversity and Small Business Performance Plan....................... 85
7.12  Additional Diversity INAtIVES ...........oiiii e 86
7.13  Prevailing WagES .....ccovvviiiii et 86
7.14  Prompt Payment t0 CONraCIOrS ......cccevvuiiiiiiiiiieeciii e eea e e e 87
0 R S o= = 1 T [ 87
7.16 Suspension and DeDarMENt ............uuuiiiiiii 87
00 A U 1 110 1 ¢ L 88
ARTICLE 8. RELATED FACILITIES; RESERVED RIGHTS.......cutuiiiiiiiiiiiiiiiiiinnnes 88
8.1 Integration with Related Transportation Facilities ............cccccooooeeiiiiennn. 88
8.2 Reserved Airspace and Business Opportunities............ccuvveeeeieeeveeevivnnnnnnn. 89

ARTICLE 9. TECHNOLOGY ENHANCEMENTS; SAFETY COMPLIANCE; EMERGENCY

REPAIR WORK ...ttt 92

9.1  Technology ENhanCemMENtS ........couuumiiiii i 92

9.2 Safety COMPIANCE ... 92

9.3 Emergency Repair WOIK ..........ooouiiiiiii e 93

ARTICLE 10. PAYMENTS TO DEVELOPER; IFA'S COSTS .....coiiiiiiiiiiieeeeeeeiiieeeee e 93
10.1  Milestone Payment and AJjUSIMENTS..........evvrrriririeiiiiiieiiiiieieieeieiiieieneneieeees 93

10.2  Availability PAyMeNtS .........oiiiiiiiiiiiiiee e 96

10.2.1 Timing and Basis for Availability Payments................cceevvvvvvnnnnnn. 96

10.2.2  Availability Payment Calculation ..............cccccvvvvviiiiiiiiiiiiiiiiiiieeee 98

10.2.3  Availability Payment INVOICING .......ccevviviiiiiiiiiiiiiiiiiieieieeiieeiiiee 98

10.2.4  IFA Budgeting and Appropriations ............coeveeeeeiiinneeeeeeeeiiinenn 99

10.2.5 Sources for Availability Payments...........cccceevvvvciiiiecicccein. 100

10.2.6  [FE€SEIVEA]..ccoiiiiiiii e 100

10.2.7  Proration of Availability Payments for Partial Quarters.............. 101

10.3  DiSPULed AMOUNTS ....coiieiiiiiiee et e e e e e e e e e e e e eeeaeen s 101

10.4 Interest on Delinquent Payments and Overpayments..............cceeveeevennnnnn. 101

INDIANA FINANCE AUTHORITY -iv - DECEMBER__, 2012
THE EAST END CROSSING PUBLIC-PRIVATE AGREEMENT

426544 ADDENDUM #7#6—



L1O.5  TRA'S COSES. ..ottt ettt e e 102
10.6 IFA Right of Withholding...........coovriiiiiiii e 102
ARTICLE 11. NONCOMPLIANCE EVENTS AND NONCOMPLIANCE POINTS................. 103
11.1 Noncompliance Points SYStEM .......ccuvuiiiiiiiiiice e 103
11.2 Assessment Notification and Cure ProCess.........ccooevvvveeiiiiinieeeeeeeiiiinnn. 104
11.2.1  Notification Initiated by Developer...........cccoveeiiiiiiieieie. 104
11.2.2  Notification Initiated by IFA ... 105
11.2.3  CUre PeriOUS. ....coviiiiiiiiiiiiiiiiiiiiieiieeeeteee e 105
11.2.4  Notification Of CUIe ........covviiiiiiiiiiiiiiiiiiiiiiiiieeiee e 105
11.3 Assessment of Noncompliance POINtS...........ooouuiiiiiieiiiiiiiiiiie e, 106
11.4 Records Regarding Assessment of Noncompliance Points ...................... 107
11.5 Quarterly Noncompliance Adjustments and Quarterly Unavailability
Adjustments for Certain Noncompliance Events and Closures.................. 107
0 O € 7= 1= - | 107
11.5.2 Basis fOr DEAUCHIONS .........ccvvviiiiiiiiiiiiiiiiiiiiiiiiieieeevaveiveieaeeeeeeeaees 107
11.6  Special Provisions for Certain Noncompliance Events .............cccccccvvvennn. 108
11.7 Special Provisions for IFA STEP-IN .......ovveiiiieiiiiiiiiiiiiiieeeeiieeeeenneees 109
11.8 Provisions Regarding Dispute Resolution................cccoveiiiiiiiiiiiieceiin 110
ARTICLE 12. FINANCIAL MODEL AND FINANCIAL MODEL UPDATES.........ccccvvviiiinnnns 111
12.1 Financial Model and Financial Model Updates .............occcceeiiiieiiiiiiiinnnnnnn. 111
2 Y/ Fo o =T I U o 1 £ 111
12.3  Financial Model FOrMUIAS .........coviiiiiiiiiiiiiiiiiiiiiiiiiiiiiieie e 112
ARTICLE 13. DEVELOPER FINANCING; REFINANCING; EQUITY ......uvvuiiiiiiriinninnnnnnnnnnns 112
13.1 Developer Right and Responsibility to FINQNCe ................eevvviiiiiiiiiiiiinnnns 112
13.2  NO IFA Li@Dility ..ceeeeeiiiiiiiiiiiiiiiiiiiieie e 113
13.3 Mandatory Terms of Project Debt, Funding Agreements and Security
DOCUMEBNES ...ttt e e e e e e e e e e 114
13.4  REfINANCING c.evviiiiii e 117
13.4.1 Right of RefinancCing........ccccoooeiiiiiiiii e, 117
13.4.2  Notice of RefinanCing..........cceeevviiiiiiiiiiiiiiiiiiiiieiiieieeeeeeees 117
13.4.3  Refinancing Limitations, Requirements and Conditions ............ 118
13.5 Refinancing Gain ShariNg..........coovvuiiiiiiii e 119
13.6  EqQUIity REQUIFEMENTS ....ccoviiiii i e e e e e ean s 119
13.7  FINANCIAI ClOSE.....ciiiiiiiiiiiiiiiieeeie ettt eannnees 119
ARTICLE 14. TOLLING OPERATIONS; DISPOSITION OF TOLL REVENUES; TOLLING
COVENANTS; APPROPRIATIONS ....ouiiiiiiieieceeese e 125
14.1 Tolling Operations--GENEral ............cuuuiiiiieeeeiiiiiee e 125
14.2 Schedule for Tolling OPerations ..........ccoeeeeeeiieiiiiiiei e e 125
14.3 Ownership of Indiana Revenue Share...........ccccccceiiii i, 125
INDIANA FINANCE AUTHORITY -V- DECEMBER__, 2012
THE EAST END CROSSING PUBLIC-PRIVATE AGREEMENT

426544

ADDENDUM #7#6—



14.4  FUrther Agre@mMENTS ......covvuuiiiiieeeieeee e e e e e e e aaa s 126
14.5 Toll Policy Agreement; TEIMMS ....ccoviiuiiiiiiieeeeeeeiee e e e e e e e 126
14.6 Toll Operations Agreement; TeIMIS.......coi i e 126
147 Custodial ArrangemENTS .......ccieeiiiieiiiiiaie e e e e e eeeeens 127
S Y o] o] o] o = 4[] 1< P 128
ARTICLE 15. RELIEF EVENTS ....ciii s a e e e aaenaanaaaanaaaaaaaaaaaaaaens 128
15.1 Relief Event Claim ProCESS .......ccoviiiiiiiiii e 129
15.1.1  Relief EVENt NOLICE .....cccvvviiiiiiiiiiiiiiiiiiiiieiieiete e 129
15.1.2  Relief REQUEST......cceeeeecee e 130
15.1.3 IFA Evaluation and Response to Relief Request;
N =To o1 (T 1 o] 1 1P 132
15.1.4  Final Documentation of Relief Event Claim ............ccccccvvvvinnnne. 132
15.1.5 IFA Response to Final Documentation............ccccccevveeeeeeeeiinnnnnnn. 133
L T80 0 ST VLY 1Y 133
15.1.7  Open BOOK BaASIS .........cuuuiiiiieiiiiiiiiiiii s 134
15.2 Compensation to Developer due to Missed Availability Payment as a
Result of Relief Event Delay of Substantial Completion...................c......... 134
15.3 Delayed Milestone Payments Due to Relief Event Delays.............cc......... 136
15.4 Payment for Extra Work Costs and Delay COStS............ccvvveeiiieeeeieviiinnnnnn. 137
15.5 Restoration of Financial Balance for Deferral of Compensation................ 139
15.6 Relief Events Allowance Account; Relief Events Allowance Amount;
Claim DedUCTIDIE ... 139
15.6.1 Relief Events Allowance Account, Relief Events Allowance
AMOUNT ...t e e e eeae s 139
15.6.2  Claim Deductible.........oouei 141
15.7 Other Deductibles; Special ProviSionsS............couuuiiiiiiiiiiiiiii e, 142
15.7.1  Non-Discriminatory O&M Change............ccccevvvvviiieeeeeeeeiiinnn. 142
15.7.2  Project Right of Way ACqUISItiON ............cccovvviiiiiiiiieeeeeeei, 142
15.7.3  Use of Airspace for Business Opportunity...........ccccceeevvvvivvnnnnn.. 142
15.7.4  FloOd EVENT ...oeiiiii e 143
15.7.5 Major Environmental Approval Delay ............cccccovvvviviiiiiiiiinnnnn. 143
15.7.6  Utility Owner Delay .........cccooeeeiiiiiiiiiiiii e 143
15.7.7  Hazardous MaterialS ...........cuuuuiiiiiiiiiiiiiiiiiiiiiiiiiiieiiiiiiiivaveveieianes 143
15.7.8 Change iNn LaW.......cccoouuiiiiiiie e 144
15.7.9 Damage and Destruction to Specified Property............cccccceee.... 144
A O T TS = V= o | 144
15.7.11 S€ISMIC EVENT....cciiiiiiiiiiiiiiiiiiiiiiiiiieetett ettt 144
15.7.12 Inaccurate Utility Information.............cccooooviiiiiiiiiii e, 145
15.8 Accounting for Relief Event Work pertaining to the Relief Events
AlIOWANCE ACCOUNT.....eiiiiiiiiiiiiiiiii ittt beeseeeneeenbenne 146
15.9 Insurance DeduCtiDIe...............uuiiiiiiiiiiiiiiiiiieiiiii e 147
INDIANA FINANCE AUTHORITY - Vi - DECEMBER__, 2012
THE EAST END CROSSING PUBLIC-PRIVATE AGREEMENT

426544

ADDENDUM #7#6—



15.10 Sources for Payment of Compensation AMounts ............cccceeeveeeeevevvvinnnnnn. 148

15.11 Certain Relief Events Causing CIOSUIES..........cuvvviieiieeeeiiiiiiiie e eeeeiiienn, 148
15.12 Effect of Relief Events on Project Schedule Deadlines, Performance,

Developer Default, Noncompliance Points and Deductions...................... 149

15.13 Interest on Late PaymentsS.........ccoovimiiiiiiiiiiiiie e e 149

15.14 Exclusive Relief; Release of ClaimsS ......c.veieieeie e 150

ST T AV 1o = 1T o 150

15.16 Claims Against Third Parti€s ..........c.uuveiiiiiiiiiiiiii e 150

ARTICLE 16. IFA CHANGES; DEVELOPER CHANGES; DIRECTIVE LETTERS.............. 151

G O | o AN O o = Vg o =SSP 151

16.1.1 IFA Rightto Issue Change Order...........ccccevvvvvviciiiieeeeeeeiinnn 151

16.1.2 Request for Change Proposal..........cccoooeevviiiiiiiiiiiicecceec e, 151

16.1.3 Response to Request for Change Proposal...........cccccevvvvvvenee. 151

16.1.4  Negotiation and Directed Changes ..........ccccveevviiiiieereeeeiiiinn. 152

16.1.5 Payment and Schedule Adjustment ............ccccccveeiei e, 152

16.1.6  Reductive IFA Changes ........ccoiiiiiiiiiiiii e 153

16.2 Developer Initiated Changes .........couuuiiiii e 154

GRS T B 1 (= Tox 1)V T =1 =] SR 155

ARTICLE 17. INSURANCE; PAYMENT AND PERFORMANCE SECURITY; INDEMNITY.155

L17.0  INSUFAINCE ...ttt e et e ettt e e e et e e et et e e e eraa e e e eana e aaenns 155
17.1.1  Insurance Policies and COVerage...........cceuvveeervrniineeeeeeeeiiinnnnnn 155
17.1.2  General Insurance Requirements ...........ccoevvvvvvieiiieeeeeeeviiinn. 155

17.1.3  Lender Insurance Requirements; Additional Insurance
POHCIES .. e 160
17.1.4  Notice and Prosecution of Claims ..........ccccccvvvviiiiiiiiiiiiiiiiiienn, 160
17.1.5 Application of Insurance Proceeds...........ccccccvvveiiieeieiiiiiinnnnnnn. 161
17.1.6  Umbrella and Excess POIlICIES ...........coiiiiiiiiiiiiiie e 161
17.1.7 Inadequacy of Required COVerages.........cccveevvvvninieeeeeeeeeinnnnnnn. 162
17.1.8  Unavailability of Required Coverages ..........cccccceeeeieeeeeeeeeennnnnnn. 162
17.1.9 Insurance Premium Benchmarking ..........ccccccovviiiiiiieiiiiiiiinnnnnn. 163
17.2 Payment and Performance SECULY .........cccovvveiiiiiiii e, 166
17.2.1  Design and Construction Security Requirements...................... 166
17.2.2  Payment CertifiCationS ...........cooviiiiiiiiiii e 169
17.2.3  Operations and Maintenance SEeCUrity ...........cccccvvvvvviviiriereennne. 170
17.3  Letters Of Credit... ... . i i naenennnees 170
17.3.1  General ProViSIONS..........cuuuiiiiiiiiiiiiiiiiiiiiiiiieieeeiiseiisssnensneennnnnnnns 170
17.3.2  Special Letter of Credit Provisions ...........cccccccvvvvieiiiiiiiiiieinennnn. 172
17.4  GUATANIEES ...ttt et e e et e e e et e e e e et e e e e et e e aeataaeaeans 172
17.5 Indemnity by Developer; No Indemnity Dy IFA...........oiiiiiiiiiiiiiiiiis 173
17.6 Defense and Indemnification ProCedures ...............uuuuuveivimmmmemmimmmnnnnininnnnns 175
INDIANA FINANCE AUTHORITY - Vii - DECEMBER__, 2012
THE EAST END CROSSING PUBLIC-PRIVATE AGREEMENT

426544

ADDENDUM #7#6—



O G B 11T = 1141 177
ARTICLE 18. REPRESENTATIONS AND WARRANTIES ... 177
18.1 Developer Representations and WarrantieS ............ccevvvvviiiiiiieeeeeeviinnnnnn. 177
18.2 IFA Representations and WarrantieS............cocuuvveiiiieeeeeiiiiiiin e, 181
18.3 Survival of Representations and Warranties. ... 182
18.4 Special Remedies for Mutual Breach of Warranty ..............ccccccvvvviniinnnnns 182
18.5 Certain Developer Representations and Warranties and “Bring-
Down” of Certain IFA Representation and Warranties at Financial
ClOSE s 182
ARTICLE 19. DEFAULT; REMEDIES; DISPUTE RESOLUTION........uuuuuiiiiiiiiiiiiiiiiiiiiinnnnns 183
19.1 Default by Developer; Cure Periods ..........cccovvvuiiiiiiii e, 183
19.1.1 Developer Default..........cccooiiiiiiiiiiiii e 183
S I O = =T T To L 185
19.2 IFA Remedies for Developer Default ..o, 186
19.2.1  TermMiNAtiON......coeeitiiiiiiiiiiiiiieieieeeeeeeeeeeeaeeeeeeeeeeeeeee e eeeeeeeeeeeeenenes 186
19.2.2 Immediate IFA Entry and Cure of Wrongful Use or Closure....... 186
19.2.3 Remedies for Failure to Meet Safety Standards or Perform
Safety CoOmMPlIANCEe..........oiiiieeiiee e 187
19.2.4  IFA Step-in RIightS......ccovviiii i 188
19.2.5 Damages; OffSel.......ooiiiiiiii e 190
19.2.6 Remedial Plan Delivery and Implementation..................ccc........ 191
19.2.7 Payment Bond and Performance Security ..........ccceeeeevvvviinnnnnnn. 192
19.2.8  SuspeNnsioN Of WOIK.........coeiiiiiiiiiiiiis e 193
19.2.9  Warning NOUICES .......covviiiiiei e 194
19.2.10 Other Rights and Remedies............cooiiiiiiiiiiiiiii e 195
19.2.11 Cumulative, Non-Exclusive Remedi€s .........covuvviieiiiiiiiiiiinnann, 195
19.2.12 Limitation on Consequential Damages..........cccccceeeeeeeeeieeiiinnnnnn. 195
19.2.13 Other Limitation on IFA’'Ss Remedies..........ccccccvvvviiiiiiiiiiiiennnnnn. 196
19.3 Default by IFA; CUre PEriOdS.........ccvuviiiii e 196
19.3.1  IFA DEfAUIt.......coeiiiiiiieeeiiiieeieeeee e 196
19.3.2  CUIe PeriOUS. ... 196
19.4 Developer Remedies for IFA Default...........coooeviiiiiiiiiiiiie e, 197
19.4.1  TermMiNAtiON......cceveiiiiiiiiiiiiiiiieeieeieeeeeeeeeeeeeeeeeeeeeeeeeeaeeeeeeeeeeeeeenenes 197
19.4.2 Damages and Other Remedies..........ccoevvvvviiiieiiieeveeeec, 197
19.4.3  OffSEt RIGNTS....ciiiiiiiiiiiiiiiiiiieeeiee e 198
19.4.4  Limitations on Remedies.........cooviiiiiiiiiiiiiiic e 198
ST o= T a1 =1 ] o P 199
19.6 Dispute ResoIution ProCEAUIES ..........uuiiiiieeeiiiiiiiie e 200
19.6.1  General ProViSIONS.........ccuuiiiiiiiiiiiiiiiiiieiiiiiiiiiseiiseiasssiensneennennnne 200
19.6.2 Informal Resolution as Condition Precedent ................ccevvvennn.. 201
INDIANA FINANCE AUTHORITY - Viil - DECEMBER__, 2012
THE EAST END CROSSING PUBLIC-PRIVATE AGREEMENT

426544

ADDENDUM #7#6—



19.6.3  Informal Resolution ProCedUres.........oovveuvviiiiiiii i e 201

19.6.4 Formal Resolution ProCedures...........uuuvvviiiiiiiiiieeiiiiiiiiiiiiniinnnnns 203
19.6.5 Confidentiality of Settlement Negotiations and Other
Documents Used in Dispute Resolution Process...................... 205
19.6.6  Administrative Hearings; Venue and Jurisdiction ...................... 205
19.6.7 Continuation of Disputed Work and Payments..............cccc........ 205
ARTICLE 20. TERMINATION ...ttt a e e e e e e e e eaaaeas 206
20.1  Termination for CONVENIENCE ........uuiiiieeeeiieiiiiee et 206
20.2 Termination for Extended Relief Event, Extended Permitted Closure
or Insurance Unavailability ... 207
20.2.1  Notice of Conditional Election to Terminate — Extended
Relief Event or Extended Permitted Closure.............coeeeeeeen. 207
20.2.2  Notice of Election to Terminate — Insurance Unavailability ........ 208
20.2.3  Developer Options upon IFA NOtiCe.........ccvvviiiiiiiiiiiiiieee e 208
20.2.4  IFA Options upon Developer NotiCe..........cccceeevieeeviiiiiiiiiee e, 209
20.2.5 Unconditional Right to Terminate............ccccceeeeiieeviiiiiicee e, 210
20.2.6  NOWAIVET ....eiii e 210
20.2.7  CoNCUITENE NOLICES ...evvtiiii e e 210
20.2.8  Early Termination Date and AmMoOuNt ............cceevieeeiiiiiiiiiinnneeeee. 210
20.3 Termination for Developer Default..............viieiiiiiiiiiiii e, 210
20.3.1  Developer Defaults Triggering IFA Termination Rights ............. 210
20.3.2 Compensation to Developer...........coiiiiiiiiiiiieeeeeee e 211
P20 T B 10T 11 2 211
20.4 Termination for IFA Default, Suspension of Work or Delayed Notice
L0 I8 0 Tox =TT o USSR 211
20.5 Termination by Court RUIING ..........ueiiiiiiiii e 212
20.6 Termination for Failure of Financial ClOSe ...............uuuviiiiiiiiiiiiiiiiiiiinnns 213
20.7 Termination Procedures and DULIES ............uuuuuummmmiiiiissses s 214
20.7.1  Performance of Work Pending Early Termination Date............. 214
20.7.2  Transition Plan...........ooiiiii i 214
20.7.3  Relinquishment and Possession of East End Crossing............. 215
20.7.4  Continuance or Termination of Key Contracts Prior to Work
COMPIBLION ... 215
20.7.5  [reSEIVEA]...euuii i 216
20.7.6  Other CloSe-Out ACHIVILIES.........cuuviriiiiiiiiiieiiiiiiiiiivieeeieiiieeiaiieeees 216
20.7.7  Compensation; Proration of COStS ..........cccvvieiiiieiiiiiieeeeeee, 218
20.8 Effect of TErMINALION «......oii i 218
20.8.1 Cessation of Developer’s Interest and Liens and
ENCUMDbBranCes........ooooooiiii 218
20.8.2  Right of Developer to Payments...........coooviiiiiieeerieiiiie e 219
20.8.3 Contracts and Agre€ments ........couuuuiiiieeeerieeiiiiieee e 219
INDIANA FINANCE AUTHORITY -ix - DECEMBER__, 2012
THE EAST END CROSSING PUBLIC-PRIVATE AGREEMENT

426544

ADDENDUM #7#6—



20.9 Liability after Termination; Final Release...........c..cccovvvvviiiiiiiciieceiee e, 219

20.10 Exclusive Termination RIghtS .........ucoiiiiiiiiiiiii e 220

20.11 Payment of Termination COMPenSsation............cccooeevveiiiiiiiineeeeeeeeiiine e 220

O A | 1S =T Y/ T | 221

20.13 ACCESS 10 INFOrMALION .....uueiiiiiiiiiii s 221

ARTICLE 21. LENDERS’ RIGHTS .....uuiiiiiiresss s naan e aanaanaaaaaaaaaaaaaaens 221

21.1 Conditions and Limitations Respecting Lenders’ Rights ............cccccvvvennn. 221

21.2 Effect of AMENAMENTS ......uuiiiiiiiiiiiii e 222

21.3 Notices to Collateral AQENL.........ouuveiiii i e 222

21.4  Opportunity to Cure and STEP-IN.........uuummmiiiii s 222

215 FOrDearanCe.......cooo 226

21.6  Substituted ENItIES.........iii e 226

217 RECEIVEIS ..ttt a e e e e e e e e e e e e e e e e e e e e e e e e e e aaeas 227

21.8 Other Lender RIS ......uuiii i 228

21.9 Consents and Estoppel Certificates..........ooouuueiiiiieiiiiiie e 229

A0 0t O T N (o TS 1 =7 o T = 230

21.11 Lenders as Third-Party Beneficiaries of the Provisions of Article 21.......... 230

ARTICLE 22. ASSIGNMENT AND TRANSFER.........uuiiiiieeeeeeeee e 230
22.1 Restrictions on Assignment and Other Transfers of Developer’s

L1 =T (2] PP TUPPRTTR 230

22.2 Restrictions on Equity Transfers and Change of Control ..............ccc........ 231

22.3 Standards and Procedures for IFA Approval ...........cccooeviiiiiiieeeeeieiiiinnnn. 231

22.4  ASSIGNMENT DY IFA L oo 233

22.5 Notice and ASSUMPLION .......ccoiiiiiiiiiiii e e 233

22.6 Change of Organization O NaMe .........ccooiiiiiiiiiii e 234

ARTICLE 23. RECORDS AND AUDITS; INTELLECTUAL PROPERTY .......cuuuviiiieiiiiiinnnnns 234

23.1 Maintenance and Inspection Of RECOIAS..............uuuiiiiiiiiee e 234

23.2  AUGIES .ot a e e e e e e e e e e e e e e e aaaaaaaaaeas 235

23.3 Public Records Act; Confidential IFA Information ..........cceeevvvevviiniiinneenneen. 238

23.4  IntelleCtual ProPerty........cc i e i 239

23.5 Intellectual Property ESCrOWS ..........coiiieeriiiiiiiiiie e 241

23.6  Escrow of Financial Model and Financial Modeling Data...............c..c....... 242

ARTICLE 24. FEDERAL REQUIREMENTS; COMPLIANCE WITH OTHER LAWS. ............ 244

24.1 Compliance with Federal ReqUIremMents..........ccoeveevviiiiiiiiiiiieeeceeee e 244

24.2  TIFIA COMPIANCE.....oeiiiiiii e 244

24.3 Federal Status of East ENd CroSSiNg........cceuuuiiiiieiiiiiiiiieeeeeeeeeeei e 244

24.4 Role of and Cooperation with FHWA ...........ccoiiiiii i, 245

24.5  Conflicting ProViSIONS ......cciieeiiiieicee e 245

INDIANA FINANCE AUTHORITY -X- DECEMBER__, 2012

THE EAST END CROSSING PUBLIC-PRIVATE AGREEMENT

426544

ADDENDUM #7#6—



24.6 Compliance with other Laws...........ccoiiieiiiiiiiiii e 245
ARTICLE 25. MISCELLANEOUS.......ouuiicieees s a e e a e e naaaa e e e n e e e aaaaaaaaaaaens 245
25,0 TAXES ettt e et 245
25.2  AMENAMENTS ...ttt a e e e e e e e e e e e e e e e e e aaeas 246
ARG T VY- 11V P 246
25.4 Independent Contractor; No Joint Venture or Partnership ............cccc....... 246
25.5  SUCCESSOIS AN ASSINS ...euvuiniiiiiiiiiiiiii e 247
25.6 Designation of Representatives; Cooperation with Representatives......... 247
257 SUIVIVAL ..ttt 247
25.8 Limitation on Third-party Beneficiaries; Certain Kentucky-related
Y LT £ TSR P PP PPN PSSP 248
25.9 No Personal Liability of IFA Employees; No Tort Liability ......................... 249
25.10 GOVEIMING LAW ...t e e e e e e e e 249
25.11 Notices and COMMUNICALIONS ........uuuiiieeeeieiiiiiiaae e e 249
25.12 Integration of PPA DOCUMENLS ......vuuiiiiiieiiceiiie e 250
25.13 SeVErability.....cccc e e e 250
25.14 Construction and Interpretation of Agreement ............oooveiiiiieeireeeiiiennnnn. 251
25.15 USUIY SAVINGS ... oeeieeeiiiiiee et e et e e e e e e e ettt e e e e e e e e eeaeanaaaaeeaeas 252
25.16 Approvals under PPA DOCUMENTS ......ccoeiiiiiiiiiiiii e 252
25.17 ENLire AQreEmMENT ....ccovviiiii e e 252
25.18 Authority to Bind DEVEIOPET ........cuuviiiii e 252
25.19 COUNLEIPAITS ...t e e e e e e e e e e 253
INDIANA FINANCE AUTHORITY - Xi - DECEMBER__, 2012
THE EAST END CROSSING PUBLIC-PRIVATE AGREEMENT

426544

ADDENDUM #7#6—



LIST OF EXHIBITS

Exhibit 1 Abbreviations and Definitions
Exhibit 2 Developer's Schematic Design of East End Crossing and Proposal Commitments
2-A  Developer’s Schematic Design
2-B  Preliminary Project Baseline Schedule
2-C  Financial Plan
2-D  [reserved]
2-E  Preliminary Project Management Plan
2-F  Initial Design and Construction Commitment
2-G  Operations and Maintenance Plan
2-H  Equity Members, Contractors and Key Personnel Commitments
2-1 Cost Tables
2-1(1) Summary Cost Table
2-1(2) Capital Cost Table
2-1(3) Operating Period Cost Table
2-J Termination for Convenience Calculation Method
2-K  Equal Employment Opportunity Certification
2-L Developer’s Preliminary DBE Performance Plan
2-M  DBE Certification
2-N  Developer’'s Preliminary Workforce Diversity and Small Business
Performance Plan
2-O  Buy America Certification
2-P  Use of Contract Funds for Lobbying Certification
2-Q Debarment and Suspension Certification
2-R  Drug-Free Workplace Certification
2-S  Form of Financial Close Certificate
2-T  Form of IFA Bring-Down Certificate
Exhibit 3 [reserved]
Exhibit 4 Milestone Payment Amounts
Exhibit 5 Hazardous Materials Risk Allocation Terms
Exhibit 6 Handback Requirements Reserve Elements and Reserve Funding Mechanism
Exhibit 7 IFA’s Disadvantaged Business Enterprise (DBE) Special Provisions
Exhibit 8 Equal Employment Opportunity Trainees Special Provisions
Exhibit 9 Annual MAP Limits
Exhibit 10 Payment Mechanism
Exhibit 11 [reserved]
Exhibit 12 Noncompliance Points System and Persistent Developer Default
INDIANA FINANCE AUTHORITY - Xii - DECEMBER__, 2012

THE EAST END CROSSING

426544

PUBLIC-PRIVATE AGREEMENT
ADDENDUM #7#6——



Exhibit 13

List of Initial Funding Agreements and Initial Security Documents

Exhibit 14 Calculation and Payment of Refinancing Gain

Exhibit 15 Summary of Terms for Custody Agreement

Exhibit 16 Form of Project Trust Agreement

Exhibit 17 Extra Work Costs and Delay Costs Specifications

Exhibit 18 Initial Project Debt Competition

Exhibit 19 Insurance Coverage Requirements

Exhibit 20 Forms of Payment Bond and Performance Security
20-A  Form of Payment Bond
20-B  Form of Performance Bond
20-C  Form of Multiple Obligee Rider for Payment Bond
20-D Form of Multiple Obligee Rider for Performance Bond
20-E Form of Performance Letter of Credit

Exhibit 21 Form of Direct Agreement

Exhibit 22 Early Termination Dates and Terms for Termination Compensation

Exhibit 23 Federal Requirements

Exhibit 24 Initial Designation of Authorized Representatives

INDIANA FINANCE AUTHORITY - Xiii -

THE EAST END CROSSING

426544

DECEMBER__, 2012

PUBLIC-PRIVATE AGREEMENT

ADDENDUM #7#6—



PUBLIC PRIVATE AGREEMENT

THE EAST END CROSSING
(LOUISVILLE-SOUTHERN INDIANA
OHIO RIVER BRIDGES PROJECT)

This Public-Private Agreement (the “Agreement”) is entered into and effective as of
December __, 2012 by and between the Indiana Finance Authority, a body corporate and politic,
not a state agency but an instrumentality exercising essential public functions, of the State of

Indiana ("IFA"), and , a (“Developer™).
RECITALS
A. The State of Indiana (the “State”) desires to facilitate private sector investment

and participation in the development of the East End Crossing (Louisville-Southern Indiana Ohio
River Bridges Project) via a public-private agreement, and has enacted Indiana Code 8-15.5, as
amended (the “Act”), to accomplish that purpose.

B. The Act grants IFA the authority to enter into agreements with private entities to
design, build, finance, operate and maintain transportation facilities.

C. Pursuant to the provisions of the Act, IFA issued a Request for Qualifications on
March 9, 2012, as amended.

D. IFA received six (6) responsive statement of qualification submittals on April 9,
2012, and subsequently shortlisted four (4) responsive proposers.

E. On April 23, 2012, IFA issued to the shortlisted proposers a Request for
Proposals to Design, Construct, Finance, Operate and Maintain the East End Crossing
(Louisville-Southern Indiana Ohio River Bridges Project) through a Public-Private Agreement
(as amended, the “RFP").

F. On October __, 2012 IFA received responses to the RFP, including the response
of Developer (the “Proposal”).

G. A RFP evaluation committee determined that Developer was the proposer which
best met the selection criteria contained in the RFP and that its Proposal was the one which
provided the best value to the State.

H. On November __, 2012, IFA accepted the recommendation of the Public Finance
Director of the State of Indiana (the “Public Finance Director”) and the RFP evaluation
committee and authorized IFA staff to negotiate, execute and deliver this Agreement.

l. On , 2012, Developer's governing body authorized
Developer to negotiate, execute and deliver this Agreement.

J. As required by the Act, IFA held a public hearing on the preliminary selection of
Developer and the Proposal and has received approval of such selection by the Governor of the
State of Indiana and the review of such selection by the State Budget Committee.
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K. This Agreement, the other PPA Documents, the Financial Escrow, the Intellectual
Property Escrows and other ancillary agreements collectively constitute a public-private
agreement as contemplated under the Act, and are entered into in accordance with the
provisions of the RFP.

L. The Public Finance Director has been authorized to enter into this Agreement,
the other PPA Documents, the Financial Escrow, the Intellectual Property Escrows and other
ancillary agreements pursuant to the Act, and IFA Resolution No.

M. The Act authorizes IFA to provide that the Indiana Department of Transportation
(the “Department”) or any other agency of the State of Indiana may perform any duties or
exercise powers of IFA under the Act or the public-private agreement. IFA has entered into a
memorandum of understanding with the Department (“Department MOU") to perform certain of
the duties and exercise certain of the powers of IFA under the Act and this Agreement.

NOW, THEREFORE, in consideration of the sums to be paid by IFA to Developer, the
Work to be financed and performed by Developer, the foregoing premises and the covenants
and agreements set forth herein, the Parties hereby agree as follows:

ARTICLE 1. DEFINITIONS; PPA DOCUMENTS; ORDER OF PRECEDENCE; OTHER
DOCUMENTS

1.1 Definitions

Definitions for the terms used in this Agreement and the other PPA Documents are
contained in Exhibit 1 (Abbreviations and Definitions).

1.2 PPA Documents; Rules to Reconcile Conflicting Provisions

1.2.1 The term "PPA Documents" shall mean the documents listed in this Section 1.2.
Each of the PPA Documents is an essential part of the agreement between the Parties. The
PPA Documents are intended to be complementary and to be read together as a complete
agreement.

1.2.2 Subject to Sections 1.2.3 and 1.2.4, in the event of any irreconcilable conflict,
ambiguity or inconsistency among the PPA Documents, the order of precedence, from highest
to lowest, shall be as follows:

1. Change Orders and Agreement amendments and supplements, and all exhibits,
appendices and attachments to such amendments and supplements;

2. This Agreement, including all Exhibits other than Exhibit 2 (Developer's
Schematic_Design of Project and Proposal Commitments) which has a lower order of
precedence, and the executed originals of Exhibits that are contracts;

3. Technical Provisions amendments, including all exhibits and attachments to such
amendments;
4, The Technical Provisions, including all exhibits and attachments to the Technical

Provisions, except that Attachment 16-1 to the Technical Provisions has a lower order of
precedence as noted below;
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5. Attachment 16-1 to the Technical Provisions;

6. Supplements and amendments to Exhibit 2 (Developer's Schematic Design of
East End Crossing and Proposal Commitments); and

7. Developer’s Proposal commitments set forth in Exhibit 2 (Developer’'s Schematic
Design of East End Crossing and Proposal Commitments), including Developer's Schematic
Design.

1.2.3 In the event of any irreconcilable conflict, ambiguity or inconsistency among the
PPA Documents or provisions within a PPA Document, the following rules of interpretation shall

apply.

1.2.3.1 Notwithstanding the order of precedence among PPA
Documents set forth in this Section 1.2, if Exhibit 2 (Developer’'s Schematic Design of East End
Crossing and Proposal Commitments) includes statements, offers, terms, concepts or designs
that can reasonably be interpreted as offers to provide higher quality items than otherwise
required by the other PPA Documents or to perform services or meet standards in addition to or
better than those otherwise required, or otherwise contain terms or designs which are more
advantageous to IFA than the requirements of the other PPA Documents, as reasonably
determined by IFA, then Developer’'s obligations hereunder shall include compliance with all
such statements, offer, terms, concepts and designs, which shall have the priority of Agreement
amendments and Technical Provisions amendments, as applicable.

1.2.3.2 Notwithstanding the order of precedence among PPA
Documents set forth in this Section 1.2, if the PPA Documents contain differing provisions on
the same subject matter, the provisions that establish the higher quality, manner or method of
performing the Work, establish higher or better Good Industry Practice, or use more stringent
standards will prevalil.

1.2.3.3 Additional details in a lower priority PPA Document shall be
given effect except to the extent they irreconcilably conflict with requirements, provisions and
practices contained in the higher priority PPA Document.

1.2.34 If the PPA Documents contain differing provisions on the same
subject matter that cannot be reconciled by applying the foregoing rules, then the provisions
(whether setting forth performance or prescriptive requirements) contained in the document of
higher order of precedence shall prevail over the provisions (whether setting forth performance
or prescriptive requirements) contained in the document of lower order of precedence unless
IFA, in its sole discretion, approves otherwise in writing.

1.2.35 In the event of an irreconcilable conflict between or among
provisions in PPA Documents having the same order of precedence, the provisions that
establish the higher quality, manner or method of performing the Work, exceed Good Industry
Practice, or use more stringent standards will prevail.

1.2.3.6 In the event of an irreconcilable conflict among any standards,
criteria, requirements, conditions, procedures, specifications or other provisions applicable to
the East End Crossing established by reference to a described manual or publication within a
PPA Document or set of PPA Documents with the same order of priority (including within
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documents referenced therein), the standard, criterion, requirement, condition, procedure,
specification or other provision offering higher quality or better performance will apply, unless
IFA, in its sole discretion, approves or directs otherwise in writing.

1.2.3.7 In the event of an irreconcilable conflict between the standards,
criteria, requirements, conditions, procedures, specifications or other provisions of the Technical
Provisions and those established by reference to a described manual or publication within a
PPA Document, the Technical Provisions shall prevail.

1.2.4 If either Party becomes aware of any such conflict, it shall promptly notify the
other Party of the conflict and which of the conflicting items is to apply based upon the notifying
Party's good faith judgment of the application of the rules set forth in Sections 1.2.2 and 1.2.3,
as applicable. If (a) such conflict cannot be reconciled applying the applicable rules or (b) the
Parties disagree about (i) which rule applies and/or (ii) the results of the application of such
applicable rule(s), then IFA will issue promptly a written determination, as evaluated in its good
faith discretion, respecting which of the conflicting items is to apply thereafter.

1.2.5 Erroneous provisions shall not be treated as inconsistent or conflicting provisions
of the PPA Documents under this Section 1.2, but instead shall be reconciled under Section
5.2.5.

1.3 Order of Precedence of Project Management Plan

In the event of any irreconcilable conflict, ambiguity or inconsistency between the Project
Management Plan and any of the PPA Documents, the latter shall take precedence and control
and Developer shall promptly modify the Project Management Plan to cure the conflict,
ambiguity or inconsistency, unless IFA, in its sole discretion, approves otherwise in writing.

1.4 Reference Information Documents

1.4.1 IFA has provided and disclosed to Developer the Reference Information
Documents. Except as set forth in the next two sentences of this Section 1.4.1, the Reference
Information Documents are provided only for the purposes of disclosure and, in the case of
general industry and general governmental manuals and publications, of guidance regarding
Good Industry Practice. Portions of the Reference Information Documents are referenced in the
PPA Documents for the purpose of defining requirements of the PPA Documents. To the extent
that such portions are so expressly referenced, such portions of the referenced Reference
Information Documents shall be deemed incorporated in the PPA Documents with the
referenced portions having the same order of priority pursuant to Section 1.2 as the PPA
Document in which the reference occurs.

1.4.2 IFA shall not be responsible or liable in any respect for any causes of action,
claims or Losses whatsoever suffered by any Developer-Related Entity by reason of any use of
information, opinions or recommendations contained in, any conclusions Developer may draw
from, or any action or forbearance in reliance on, the Reference Information Documents, except
to the extent that information in Reference Information Documents is expressly made (a) the
basis for any schedule or monetary relief available hereunder in the case of clauses (m), (0),
(p), (q), (r) or (u) of the definition of Relief Event or (b) a contractual requirement as part of the
Technical Provisions. For the avoidance of doubt, the foregoing does not affect use of
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information in Reference Information Documents for determining Known or Suspected
Hazardous Materials.

1.4.3 Except for (i) the Utility Information for purposes of the Relief Event under clause
(u) of the definition of Relief Event, (ii) the Geotechnical Baseline Report for purposes of the
Relief Event under clause (p)(i) of the definition of Relief Event, (iii) those portions of the
Reference Information Documents expressly referenced pursuant to Section 1.4.1 and (iv) the
geotechnical data report included among the Reference Information Documents for the
purposes of the Relief Event under clause (p)(ii) of the definition of Relief Event, (a) IFA does
not represent, warrant or guarantee the accuracy, completeness or fitness of and (b) Developer
is not entitled to rely upon a presumption that: (1)(A) the Reference Information Documents, (B)
any opinions or recommendations therein as accurately describing existing conditions,
presenting financing, design, engineering, construction, operating or maintenance solutions or
directions, or defining means or methods for complying with or (C) any other information
contained in the Reference Information Documents or (2) any such opinions, recommendations
or other information in the Reference Information Documents comply with, or otherwise is/are in
conformity with, the requirements of the PPA Documents, Governmental Approvals or Laws.
Except to the extent expressly provided otherwise in this Agreement, Developer shall have no
right to additional compensation, time or deadline extension or other Claim or relief based on
any incompleteness or inaccuracy in the Reference Information Documents, except to the
extent directly attributable to the fraud, willful misconduct or intentional misrepresentation by IFA
with respect only to Reference Information Documents originally prepared by IFA or its agents.
For the avoidance of doubt, the foregoing does not affect use of information in Reference
Information Documents for determining Known or Suspected Hazardous Materials.

1.4.4 The Parties acknowledge that general industry or general government manuals
and publications that are part of the Reference Information Documents may be revised,
changed, added to or replaced from time to time by the agencies or organizations that issue
such manuals and publications. All such revisions, changes, additions or replacements shall,
when issued, automatically become part of the Reference Information Documents.

1.45 Where the Technical Provisions expressly require compliance with specified
general industry or general government manuals and publications or portions thereof, then the
manual, publication or portion thereof to be complied with is not considered a Reference
Information Document and instead is considered to be part of, and at the same level of priority
as, the Technical Provisions.

1.4.6 Nothing contained in this Section 1.4 is intended to diminish to derogate from the
rights of Developer for compensation or time relief in connection with Relief Events or pursuant
to Article 16.

ARTICLE 2. GRANT OF CONCESSION; TERM
2.1 Grant of Concession

2.1.1 Pursuant to the provisions of the Act and subject to the terms and conditions of
the PPA Documents, IFA hereby grants to Developer the exclusive right, and Developer accepts
the obligation and agrees, during the Term, to finance, develop, design, construct, insure,
manage, and in respect of the O&M Limits, to operate, maintain and repair, and perform
Rehabilitation Work on and for, the East End Crossing as provided in the PPA Documents.
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2.1.2 On or after the Effective Date, Developer and its authorized Developer-Related
Entities shall have the right and license to enter onto Project Right of Way, and other lands,
owned by or in the possession and control of IFA or subject to a right of entry or access in favor
of IFA for the purpose of carrying out Developer’s obligations under this Agreement (the “Project
Right of Entry”). Prior to issuance of NTP2, the Project Right of Entry shall be limited solely to
the activities and Work authorized under, and subject to the conditions set forth in, Section 5.3.
The Project Right of Entry also is subject to conditions to commencement of Construction Work
and Utility Adjustments as set forth in Section 5.5, and may be subject to interim limits on
activities as set forth in the Technical Provisions, including Section 21.1 thereof. Absent
agreement by the Parties as to a later date pursuant to an approved transition plan as set forth
in Section 20.7, the Project Right of Entry shall automatically terminate at the end of the Term.

2.1.3 Developer has no fee title, leasehold estate, possessory interest, permit,
easement or other real property interest of any kind in or to the East End Crossing or the Project
Right of Way by virtue of this Agreement, any of the other PPA Documents or otherwise.

2.1.4 Developer’s property interests under this Agreement are limited to contract rights
constituting intangible personal property (and not real estate interests). Developer's property
interests under this Agreement are solely those of an independent contracting party, and IFA
and Developer are not in a relationship of co-venturers, partners, lessor-lessee or principal-
agent (except to the extent the PPA Documents expressly appoint Developer as IFA’s agent for
specified purposes).

2.1.5 Developer’s rights granted in this Section 2.1 are limited by and subject to the
terms and conditions of the PPA Documents, including the following:

2151 Receipt of all Governmental Approvals necessary for the Work
to be performed and satisfaction of any requirements applicable under the Governmental
Approvals (including the NEPA Approval) for the Work to be performed,;

2152 IFA’s ownership, as joint tenant with KPTIA of fee simple title to
or other property interest or right in the East End Crossing and Project Right of Way and all
improvements constructed thereon; and

2153 IFA’s rights and remedies under the PPA Documents.

2.1.6 Developer’s rights granted in this Section 2.1 are limited by and subject to, and
Developer shall be responsible for compliance with, the provisions of all agreements,
easements, rights of entry, Governmental Approvals, and other instruments under which IFA
has received or will receive title, rights of entry or rights of access on and to lands owned by
public entities, including the State of Indiana, the Commonwealth of Kentucky, including paying
all applicable charges and related fees and obtaining all consents or approvals for access by
any Developer-Related Entity to the Project Right of Way to perform any Work required under
this Agreement, as such matters are described in the Technical Provisions or Reference
Information Documents. IFA shall provide reasonable assistance in accordance with Section
3.2.3 to Developer in obtaining any consents or approvals required from such public entities to
access such lands.
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2.1.7 Term of Concession

This Agreement shall take effect on the Effective Date, and shall remain in effect until
the earliest of (a) thirty-five (35) years after the Baseline Substantial Completion Date, (b) thirty-
five (35) years after the Substantial Completion Date, or (c) the termination of this Agreement as
provided herein (the “Term”); provided that IFA may extend the Term as provided in Section

15.4.2(e).
ARTICLE 3. MANAGEMENT SYSTEMS AND OVERSIGHT

3.1 Submittal, Review and Approval Terms and Procedures
3.1.1 General

This Section 3.1 sets forth uniform terms and procedures that shall govern all Submittals
to IFA pursuant to the PPA Documents or Project Management Plan and component plans
thereunder. In the event of any irreconcilable conflict between the provisions of this Section 3.1
and any other provisions of the PPA Documents or Project Management Plan and component
plans thereunder concerning submission, review and approval procedures, this Section 3.1 shall
exclusively govern and control, except to the extent that the conflicting provision expressly
states that it supersedes this Section 3.1.

3.1.2 Time Periods

3.1.2.1 Except as ot