
 
 
 

 
 
 

INSPECTOR GENERAL REPORT 
 

2006-06-0206 
 
 

August 22, 2007 
 
 

STATE LOTTERY COMMISSION 
 

Inspector General David O. Thomas and Staff Attorney Amanda Schaeffer, after 
an investigation by Special Agent Darrell Boehmer and the State Board of 
Accounts, report as follows:  
  
 The Office of Inspector General (OIG) and the State Board of Accounts 

(SBOA), through a joint investigation, address several State Lottery Commission 

(Lottery) expenditures.   

I. 

Investigation 

 Investigating the activities of the Lottery is challenging because of its 

unique statutory structure. 

 The Indiana Legislature created the Lottery like no other entity in state 

government, making the Lottery a “separate body politic and corporate from state 

government” to “function as much as possible as an entrepreneurial business 

enterprise.”  IC 4-30-1-2(1).    

 This statutory directive goes on to state:  “[T]he general assembly 

recognizes that the operation of a lottery is a unique activity for state government 

and that policies and procedures appropriate for the performance of other 
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governmental functions are not necessarily appropriate for the operation of a 

lottery [emphasis added].”  IC 4-30-1-2(2). 

 The Legislature also directs that the Lottery, unlike most state entities, “be 

operated as a self-supporting revenue raising operation.”  IC 4-30-1-2(3). 

 To accomplish these unique duties, the Lottery is exempted from state 

procurement rules, providing the Lottery the freedom to formulate its own rules 

on how it purchases materials and services.  IC 4-30-8-1; IC 4-30-8-9; IC 5-22. 

 Furthermore, the Lottery is exempt from the daily deposit requirement in 

IC 5-13-6-1 on the funds it receives.  IC 4-30-10-1; IC 4-30-16-3. 

 We find no other legislative state entity with this combined, unique 

structure. 

In June of 2006, the OIG received two anonymous complaints (complaint) 

regarding the Lottery.  Copies of one of these anonymous complaints were sent to 

various governmental agencies and media outlets and substantial media coverage 

followed. 

These anonymous complaints alleged that unethical behavior and 

mismanagement was occurring within the Lottery.  Specific allegations are 

addressed below. 

 OIG Special Agent Darrell Boehmer was assigned and an investigation 

commenced.  The SBOA also agreed to perform auditing functions during the 

course of the investigation.  Multiple persons were interviewed, including the 

Executive Director at that time, Esther Schneider (Director).  Subpoenas were 

issued and numerous financial and contractual documents were extensively 

reviewed. 
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 The SBOA also conducted its separate audit of the Lottery pursuant to IC 

4-30-19-2 near the conclusion of this investigation.  A concluding exit conference 

with the former Director, the State Examiner, SBOA auditors, a commission 

member of the Lottery and the Inspector General subsequently occurred.  A final 

written response was issued by the Lottery thereafter, and a concluding meeting 

with the current Lottery management occurred on August 7, 2007. 

 

II. 

Jurisdiction 

 The OIG enabling statute states that the OIG “is responsible for addressing 

fraud, waste, abuse and wrongdoing in agencies”.  IC 4-2-7-2(b).   The OIG is to 

conduct investigations and “recommend policies and carry out other activities 

designed to deter, detect, and eradicate fraud, waste, abuse, mismanagement, and 

misconduct in state government”.  IC 4-2-7-3(2).  The OIG is also charged to 

investigate matters which may violate the Indiana Code of Ethics.  IC 4-2-7-3(3). 

 The definition of “agency” includes “a body corporate and politic 

established as an instrumentality of the state”.  IC 4-2-7-1(1). 

 Prior to the creation of the OIG in 2005, quasi-agencies like the Lottery 

could decline being subject to the Code of Ethics.  The OIG enabling statute, 

however, took away this discretion and made quasi-agencies subject to the Code 

of Ethics.1

 Accordingly, the OIG has jurisdiction to investigate the Lottery regarding 

                                                 
1 IC 4-2-6-1(a)(2). 
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these allegations. 

  

III. 
 

Findings and Recommendations 
 

 Preliminarily, the unique structure of the Indiana Lottery may be 

supported by the results produced by the Lottery.  Fiscal year 2006 demonstrates 

that the Lottery transferred to the state treasury, after its operating expenses, over 

$209 million dollars in revenue, much of this going to local police and fire 

pensions and the Teacher’s Retirement Fund.2  Comparable Lottery transfers to 

the state treasury also occurred in fiscal years 2005 and 2004. 

 However, no one doubts that there must be a standard of conduct for the 

employees of the Lottery which balances these results of financial profits with 

what the Legislature and public expects for accountability.  Although empowering 

the Lottery to seek maximum profits, the Legislature has not endorsed unfettered 

conduct in this pursuit, and states: “The director shall operate the lottery to 

maximize revenues in a manner consistent with the dignity of the state and the 

welfare of its citizens.”  IC 4-30-5-3. 

 Fundamental fairness also demands that the employees of the Lottery have 

clear direction on what is expected of them with this duty and challenge of 

running the Lottery to seek maximum profits and yet satisfy public scrutiny. 

 With these legislative directions in mind, the OIG makes the following 

findings and recommendations: 

                                                 
2 Report on Distribution of BIF and Riverboat Admissions and Wagering Taxes, Indiana State 
Budget Agency, page four. 

 4



 

A. 

 The OIG agrees with and adopts the SBOA findings which are attached 

hereto as Exhibit A.   

 A natural consequence of these findings is that the SBOA manual3 applies 

to Lottery operations.4

 
 

 

B. 

 The OIG also addresses other allegations in the complaint and makes the 

following additional findings and recommendations, many addressing the Code of 

Ethics.5

 

1. 
 

The anonymous complaint alleged an ethics violation for political activity, 

                                                 
3 The SBOA conducts its audits for state agencies using the written standards in its “Accounting 
and Uniform Compliance Guidelines Manual for State Agencies” (SBOA Manual). 
 
4 The SBOA audit of the Lottery is required by IC 4-30-19-2, which states that the “state board of 
accounts shall conduct an annual audit of the operations of the lottery” in addition to private 
vendor audits permitted by the statute.  Prior to 2005, the statute stated only that the Lottery was 
“subject to” an audit by the SBOA and did not require an annual audit. However, IC 4-30-19-2 
does not articulate which rules or regulations the SBOA is to use as a standard in its audit.    
Furthermore, IC 5-11-1-2 states the SBOA “shall formulate, prescribe, and install a system of 
accounting and reporting in conformity with this chapter, which must… be uniform for every 
public office and every public account of the same class and contain written standards that an 
entity that is subject to audit must observe.”  It is logical that the SBOA manual applies to the 
Lottery if the SBOA is statutorily charged to perform this audit and because this SBOA audit is in 
addition to the private vendor audit required in the statute.   
 
5 Ethics investigations are confidential unless the State Ethics Commission determines probable 
cause exists for a violation or if the respondent waives confidentiality.  Here, the former Director 
has stated publicly and in different public forums that she would welcome an investigation into 
these allegations, thereby waiving confidentiality.   
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but the investigation, which included multiple interviews and document 

examinations, did not reveal evidence that the former Director engaged in 

political activity in violation of 42 IAC 1-5-4.  This rule states in relevant part that 

a special state appointee, such as the Director, shall not engage in political activity 

while on duty or while acting in an official capacity.  No one interviewed 

indicated that the Director had conducted such activity while on duty or while 

acting in her official capacity as Director.    

 During the investigation of this allegation the OIG also reviewed Lottery 

funds used to sponsor a Richard Lugar’s “Excellence in Public Service” series.  

The mission of this entity as alleged in its website is “to increase the number and 

influence of Hoosier Republican women in elected and appointed governmental 

and political positions at the local, state and federal levels.”  The Director 

indicated that this was done for advertising purposes because market research 

suggested that women within the demographic of those who are part of the 

“Excellence in Public Service” series may be likely to buy lottery tickets, and 

therefore the Director thought advertising at this event would be effective. 

 While this expenditure is challenged as inappropriate by the OIG, it does 

not rise to the level of an ethics violation because “political activity” as addressed 

in 42 IAC 1-5-4 generally refers to activity in support of a candidate in a pending 

election.  Even with the legislative recognition “that the operation of a lottery is a 

unique activity for state government and that policies and procedures appropriate 

for the performance of other governmental functions are not necessarily 

 6



appropriate for the operation of a lottery”,6 the OIG recommends that such 

expenditures, even if for advertising purposes, should not reoccur. 

 

2 

 The anonymous complaint next indicated that the Director had accepted 

items or entertainment from vendors, thereby implicating the gift rule in 42 IAC 

1-5-1.  However, the investigation indicated that that these items were provided 

pursuant to a Lottery administrative rule in 65 IAC 2-1-14(d) which states that “a 

[Lottery] contract may provide for the reimbursement of direct, out-of-pocket 

costs for travel and subsistence expenses.”  

This administrative rule under 65 IAC 2-1-14 was promulgated before the 

Lottery became subject to the Code of Ethics in 2005, and appears to be less 

restrictive than the gift rule in 42 IAC 1-5-1.  Because the Code of Ethics in 42 

IAC 1-6-1 states that “an appointing authority of an agency or a state officer may 

adopt policies, rules, or regulations concerning the subject matter of this rule 

provided that the policies, rules, or regulations are at least as strict as this rule,” 

the OIG accordingly recommends that the Lottery review all of its administrative 

rules for consistency with the Code of Ethics. 

 

3 

The complaint also alleged the Code of Ethics was violated by 

entertainment expenditures by the Lottery.  The audit of the Lottery revealed 

expenses that could be classified as entertainment, but the audit did not reveal any 

                                                 
6 IC 4-30-1-2. 
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expense reports that appeared to be false or improperly submitted, as alleged by 

the complaint.  These entertainment expenses are addressed in the SBOA report 

(Exhibit A).  While this use of Lottery funds is questioned both by the SBOA and 

OIG, no use of these funds qualifies as an ethics violation because this use has 

been authorized by the Lottery in a written policy as required for compliance with 

the Code of Ethics.  Specifically, the Lottery has a written policy which states that 

certain employees are authorized to incur “business-related entertainment 

expenses” with the Department Director’s permission. 

 

4 

Investigators also examined in detail contracts that were awarded through 

the Lottery, specifically contracts that were alleged in the complaint to have been 

awarded to “favor friends, former business partners and political associates.”  A 

contract between the Lottery and a former business associate of the Director, John 

Marz, was examined.  This was a professional services contract which required 

Marz to perform sales and marketing research for the Lottery.  This contract was 

not required under law to go through a Request for Proposals (RFP) procedure 

because the contract was for professional services.  The administrative rule in 65 

IAC 2-1-3(a)(7) falls under the Lottery’s procurement rules and states that the 

internal Lottery rules for procurement apply to all contracts for the procurement 

of goods or services except “contracts for personal or professional services.”   

Furthermore, 65 IAC 2-4-1 states that “the director may procure all goods and 

services not otherwise covered by this article in any manner in which the director 

deems desirable.”  In addition, market research by the Lottery is mandated under 
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IC 4-30-3-6.  Accordingly, there is no evidence that awarding the contract to 

Marz for professional services violated the state’s ethics laws.  

 

5. 

The complaint also alleged an ethics violation in the funding of equestrian 

events by the Lottery.  The Lottery contends these expenditures were for 

advertising purposes.  The thrust of this complaint was the allegation that the 

Director benefited in some way by personally having a horse entered in the 

equestrian event at the time that the equestrian event was sponsored by the 

Lottery.  Her interview revealed that she had participated in these events, but not 

in the years of the sponsorships.  No personal gain is evident. 

Again, not only does IC 4-30-1-2(2) state that “the operation of a lottery is 

a unique activity for state government and that policies and procedures 

appropriate for the performance of other governmental functions are not 

necessarily appropriate for the operation of a lottery,” the Lottery Director is also 

given broad discretion under law to utilize Lottery funds for advertising.  IC 4-30-

8-1(b); IC 4-30-1-2; 65 IAC 2-4-1. 
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The complaint also alleged an ethics violation for the manner in which the 

new cash bonus system instituted by the Director was operated.  However, the 

system implemented by the Director actually resulted in a lower cash bonus to the 

Director than under the previous system, and it provided for less discretion and 

more stability in who received cash bonuses and the amount received.  Therefore, 

 9



no ethics violation for misuse of funds was found with regard to the cash bonus 

system.   

 

7 

The anonymous complaint also alleged that the Director directed staff 

members to perform personal errands for her while on duty.  The Code of Ethics 

in 42 IAC 1-5-13 requires that only official duties be performed or assigned. 

Interviews determined that, on one occasion, the Director brought her dogs 

to the office, but did not ask any employee to care for the dogs.  No employee 

interviewed could recall being asked to perform improper personal services for 

the Director.  

 

8. 

 Lastly, the OIG found that contractor billings submitted to and paid by the 

Lottery for the personal service contract with John Marz were not itemized as 

required by IC 5-11-10-1(b) and IC 4-10-12-1.  Although not a violation of the 

Code of Ethics, the OIG recommends, from an efficiency standpoint, that future 

personal service contract billings be itemized prior to Lottery payment for better 

accountability. 

 Dated this 22nd day of August, 2007. 

 
 
      
     __________________________________  
     David O. Thomas, Inspector General 

 10
























	2006 06 0206 Lottery Efficiency.pdf
	SBOA Lottery Report.pdf

