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INSPECTOR GENERAL REPORT 
 

2011-03-0103 
 

May 5, 2011 
 
 

SECRETARY OF STATE  
 
Inspector General David O. Thomas, after an investigation by Special Agent 
Charles Coffin, reports as follows: 
 

_______ 
 

 
Summary 

 
Absent a law declaring a document confidential, it is not. 

Here, the statute gives this confidentiality decision 
to the discretion of the agency (Office of the Secretary of State). 

 
_______ 

 
 

The focus of this report is an October 20, 2010 report (Report) issued by 

the Indiana Secretary of State (SOS).  The Report was prepared by the former 

SOS and addressed the voting actions by then SOS candidate, and subsequently 

elected, SOS Charlie White (White).  The allegations in the Report led to White’s 

criminal indictment on March 3, 2011, for the pending offenses of voter fraud and 

other offenses. 

We are asked to do two things:  (1) Hamilton County Special Prosecuting 

Attorneys Dan Sigler and John Dowd request an investigation (Exhibit A, 
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attached) as to whether White’s past review of the Report prior to the grand jury 

proceedings violated the Indiana Code of Ethics,1 and (2) SOS White requests 

advice as to whether his future release of the Report to the public would be in 

violation of the Code of Ethics. 

OIG Special Agent Charles Coffin was assigned. 

 

I 

The OIG conducted legal research, the review of documents and the 

interview of witnesses.  It was determined that the Report was prepared by the 

SOS in response initially to a request for an investigation submitted to the SOS by 

the Chairman of the Indiana Democratic Party in September of  2010.   

In late October 2010, a request for the Report pursuant to the Access to 

Public Records Act (APRA) was denied by then SOS Todd Rokita pursuant to 

various provisions of the APRA.  IC 5-14-3-4(b)(1), IC 5-14-3-4(b)(2), and IC 5-

14-3-4(b)(6). 

An appeal of the non-disclosure was made to the Indiana Public Access 

Counselor who issued a written opinion on November 29, 2010, concluding that 

the SOS had the authority and discretion under the APRA (IC 5-14-3-4(b)) not to 

disclose the Report.  See Exhibit B, attached. 

                                                            
1 Our first inquiry was whether there had been an illegal accessing of grand jury testimony.  Grand 
jury testimony is confidential in Indiana, and a violation of this law is a crime.  IC 35-34-2-10.  
However, had IC 35-34-2-10 been violated, the Special Prosecutors would have jurisdiction to 
address the criminal violation.  Here, the allegation is not that SOS White reviewed grand jury 
testimony, but that he reviewed the Report that was prepared by the predecessor SOS in advance 
of the grand jury. 
     We also considered the effect of whether the Report was a Prosecuting Attorney investigative 
report.  However, the report was prepared, at least in part, at the initiation of the public disclosure 
request by another party.  Furthermore, the definition of a “public record” for APRA includes any 
“material that is created, received, retained, maintained, or filed by or with a public agency.”  At a 
minimum, the Report was maintained or created by the SOS.  IC 5-14-3-2(n). 
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After SOS White assumed office on January 1, 2011, the contents of the 

Report were reviewed by, or reported to, him.  This was prior to the Grand Jury 

proceedings where he was indicted on March 3, 2011. 

 

II 

The OIG is authorized by statute to receive, investigate and litigate 

violations of the Indiana Code of Ethics (42 IAC 1-5).  IC 4-2-7-3.  

The OIG is also authorized to provide advice to state officers and agencies 

to prevent wrongdoing.  IC 4-2-7-3(8). 

For a violation of the Code of Ethics to occur (i.e. the rule prohibiting 

divulging or benefitting from confidential information in 42 IAC 1-5-102 and 42 

IAC 1-5-113), there must be a determination that a disclosure of “information of a 

confidential nature” occurred.    

However, a violation of 42 IAC 1-5-10 or 42 IAC 1-5-11 also requires 

proof that benefitting from the information is not “permitted or required by law” 

or that divulging the information is not otherwise permitted by law.  Here, an 

investigatory report (the Report) under APRA is confidential at the “discretion” of 

the agency (SOS).  IC 5-14-3-4(b).4  The previous SOS made the discretionary 

                                                            
2 A state officer, employee or special state appointee shall not benefit from, or permit any other 
person to benefit from, information of a confidential nature except as permitted or required by 
law.  42 IAC 1-5-10 (emphasis supplied).   
3  A state officer, employee or special state appointee shall not divulge information of a 
confidential nature except as permitted by law.  42 IAC 1-5-11 (emphasis supplied).   

4IC 5-14-3-4(b) states: 
      (b) Except as otherwise provided by subsection (a), the following public records shall be 
excepted from section 3 of this chapter at the discretion of a public agency: 
        (1) Investigatory records of law enforcement agencies. However, certain law enforcement 
records must be made available for inspection and copying as provided in section 5 of this chapter. 
        (2) The work product of an attorney representing, pursuant to state employment or an 
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decision that the Report was exempt from disclosure to the public under APRA, 

which decision was supported by the opinion issued by the Public Access 

Counselor.  See Exhibit B, supra, attached.  This same discretion to  exempt a 

record from disclosure to the public now lies within the successor and current 

SOS.  IC 5-14-3-4(b). 

Other than the provision in IC 5-14-3-4(b) of APRA, we have found no 

other statute or authority that addresses whether the Report was confidential. 5 

We also find no law prohibiting a state office holder from viewing reports 

generated or maintained by his or her predecessor.  To the contrary, there are at 

least two statutes, one of which imposes a class D felony penalty, if records from 

a predecessor administration are not made available to a successor.  I.C. 5-15-5.1-

156; IC 35-44-1-2(5)(class D felony of Official Misconduct).7 

 

III 

Based upon the above findings and authorities, we make the following 

findings. 

 

                                                                                                                                                                  
appointment by a public agency: 
            (A) a public agency; 
            (B) the state; or 
            (C) an individual…. 
5 Other statutes on confidentiality include, for example:   IC 5-28-15-7(b) (economic development 
corporation confidentiality) and IC 4-2-7/6 (whistleblower protection if disclosures are made). 
6 I.C. 5-15-5.1-15 “Delivery of records by public official to successor.”  Section (a) states, “A 
public official who has the custody of any records, excluding personal records, shall at the 
expiration of his term of office or appointment, deliver to his successor, or to the commission if 
there is no successor, all materials defined as records by this chapter. 
7 IC 35-44-1-2 Official misconduct 
     Sec. 2. A public servant who: 
* * * * * 
        (5) knowingly or intentionally fails to deliver public records and property in the public 
servant's custody to the public servant's successor in office when that successor qualifies;. . . 
commits official misconduct, a Class D felony. 
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1 

Absent a law declaring an investigative report confidential to the successor 

SOS who views his predecessor’s past investigative reports, we do not find a 

violation of the Code of Ethics.  This is distinct from whether a disclosure of the 

Report to the public may be made pursuant to APRA. 

2 

   We further find that pursuant to IC 5-14-3-4(b) of the APRA, that a future 

public disclosure of the Report is at the discretion of the current SOS and would 

not be in violation of the Code of Ethics. 

The OIG remains willing to consider additional, credible evidence, but for 

the above reasons closes the investigation with the above advisory information. 

 Dated this 5th day of May, 2011. 

 
 
 
      
     ___________________________________  
     David O. Thomas, Inspector General 
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