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2005-01-0030 
 
 

November 3, 2005 
 

 
FAMILY MEDICAL LEAVE 

 
Inspector General David O. Thomas reports to Governor Mitchell E. Daniels, Jr., 
after an investigation by Special Agent Albert Marshall, as follows: 
 
 We commenced an investigation in January of 2005 involving the use of 

the Family Medical Leave Act of 1993 (FMLA)1 within the Indiana Department 

of Revenue (DOR).  The FMLA is a federal act that permits employees to leave 

their employment for specified periods of time if they or a family member qualify 

for a specified medical condition.  To qualify, an employee must obtain a 

“Certification of Health Care Provider” from a physician.  If FMLA applies, the 

employer must retain the employee’s position during the term of a qualified 

absence. 

 Excessive use of FMLA was alleged to be occurring within DOR.  It was 

specifically reported, and confirmed through audit, that 222 of the approximate 

900 DOR employees (25%) exercised their FMLA statutory rights in the past 

calendar year.  DOR also confirmed that of the 99 employees hired during the 

past year, five exercised FMLA statutory rights.   
                                                 
1 See: 29 USC 28 et seq and 29 CFR Part 825. 
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 For comparison purposes, we also reviewed FMLA records within the 

Indiana Department of Transportation (INDOT).  These show that 860 out of 

4,800 employees (18%) exercised FMLA statutory rights during this same time 

frame. 
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 Our concern focused on our findings that past State Personnel Department 

(SPD) policy applications of FMLA were more expansive than the requirements 

of the federal FMLA act.  This application made state agencies vulnerable by 

excusing the attendance of larger portions of a state agency’s workforce.2   

 We were pleased to discover during our investigation that SPD Director 

Debra Minott was already addressing this issue.  SPD commenced in mid-January 

of 2005 a revision of the FMLA guidelines to bring its application to Indiana 

employees more in line with the federal minimal requirements.  A new FMLA 

Indiana policy was developed by SPD, mirroring the requirements of the federal 

                                                 
2 These differences are highlighted in Director Debra Minott’s April 13, 2005 memorandum, 
attached hereto as Exhibit A. 
 

 2



act.  This new policy was distributed to all agency leaders on April 14, 2005, with 

an effective date of May 1, 2005. 

 

 Based upon our investigation we make the following findings: 

1. 

 FMLA is a federal statute which requires compliance by Indiana state 

agencies and provides a penalty for non-compliance. 

2. 

 FMLA is a lawful statutory right of Indiana State employees.  

3. 

 Employers have minimal discretion in applying FMLA requirements once 

a physician completes the “Certification of Health Care Provider” form, the 

document which qualifies an employee for FMLA. 

4. 

 All state agencies are responsible for administering these FMLA 

requirements as specified by SPD. 

5. 

 Expanding the application of FMLA beyond the requirements of the 

federal act exposes a state agency to larger employee absenteeism. 

6. 

 Past SPD policy interpretations of FMLA were more broadly applied than 

required by the federal FMLA statute. 
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7. 

 SPD, commencing in January of 2005, developed a remedy to this 

expansive interpretation of FMLA, which mirrors the federal minimal 

requirements. 

 

 The sole recommendation by the Office of Inspector General is that 

minimum skill levels be developed for personnel who administer FMLA within 

their agencies to enhance and correctly interpret and administer the SPD’s new 

policy. 

 Respectfully submitted this 3rd day of November, 2005. 

 
 
     
    _____________________________________  
    David O. Thomas, Inspector General 
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