ORDER GRANTING MOTION TO DISMISS.FOR
-';’.LACK OF SUBJECT MATTER JURISDICTION '

_ ]defore a Court can rcvxew the ments of a case'. fhe Court_ must have ]unsdlctlon to”
hear the case Defendants ﬁled a Monon to Dmmlss Iallegmg .that tl:us Court does Ilnot |
haw.re‘ subj ect matter junsdlctlon. In Plamnfff s responsel, Plamnif ﬁrst argues that
) 'Defendant 1s oot controlled by the Admlmsfratrve- Orders and' Proceef.ures;Aor (AOPA
) fﬁoofever AOPA apphes to the admuustrotwo rcv1ew of every agen I ractlon except those
sPemﬁcally excluded under I C 4 21 3- 2 'S(l 1) The Admmstrauve Code govems
' jPERF See 35 IAC 1 2 erse§

Plamtlﬁ’s response next focuses on 1115 assemon that he

was unaware of the appoal process and that Defondants dxd not mform inm of hls vi ght to

"Iappeal Plamtlff states “It is the | general ruIe of admmlstratwe law that not:lce of one 5.

nght to appeal an admuustranve rulmg, and notlce of one s nght to have a heanng 1f one




PERF was requlred to:gwe such a notlﬁcatlom Unhke_ crxmmal law m cml Iaw"the.re is:
% no general.duty for Courts to notlfy aggrleved parﬁes ot;thelr rtght to appeal g
Plamtlff ﬁna.lly argues that even 1f AOPA apphes":an excephon t6 th____ general rul¢
: _.of .“exhaustlon _of admmjstranve remedxee.":ls that a plamtlff’ s‘comphance wnth the
admmlstratwe 'procedure wouid be futdey f’lamhft‘ ettels.the case of New T rend Beauty

Bl o N

one:'of three potentlal exeeptlons, 'the Court 'of Appeals found that New Trend Beauty ;

Ao “[The questxod of hlas] is .best preserved by initial acnon before the Board in the

form of appropriate ob]ectxons and/or motions for dlsquahﬁcanon. Such procedur'

~ will give the Board "the opportumty to correct OF prevent an error as a  result of bias,’

w1thout Judzclal mterference

Plamttﬂ‘ is only sunmsmg that a tdnely appeal before the appropnate

g adnnmstratwe body wouldlhave .been 'futlle In New Trend the tnal coutt found -that it dld

not have Junsdlctlonvto hear the case becaus I“\“Tew'__Trend had not exhauated its o

: Iadmnnstratlve remedles The Court of Appeals upheld thls dec1s.1on The facts of the
case‘ in New Tre.nd are much more compelhng than are the. facts m the case 'at bar

.Futally Plamhﬁ state hls bnef “It appears that 1f an “agency” fauis:to “provxde

) the' remedles of nohce and heann'ilg;;“_ then the agency’s “defcnse” of “fallure to exhaust
admuustmtwe remedles lS not even apphcable or avallable to 1t as a defense 'Plamtiff
cxtes the case of Porrer Memor:a! Hosprral v, Malak, M D 484 N E 2d 54 dO

: ;(Ind Ct.App 198 S) Thls 1s not an admlmstratwe ageno}r case Thxs explams why

Plamtlff placed the word agency m quotatlon marks in hlS bne ' I | S

ease deals w1th an entlty that fatled to follow 1ts hy—laws The Court of Appeals ruled m
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