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[1] Corey Brown asserts the trial court imposed an illegal sentence following his 

conviction of Class B misdemeanor battery by bodily waste,1 and the State 

agrees.2  We reverse and remand with instructions. 

Facts and Procedural History 

[2] On July 19, 2015, Brown spat in the face of another customer at a gas station.  

He was arrested, and the State charged him with Class B misdemeanor battery 

by bodily waste.  The trial court found him guilty and imposed the following 

sentence:  180 days in the Marion County Jail, with 32 days served, 32 days of 

good time credit earned, 116 days suspended, and 365 days of supervised 

probation.   

Discussion and Decision 

[3] “[S]entencing decisions rest within the sound discretion of the trial court.”  

Anglemyer v. State, 868 N.E.2d 482, 490 (Ind. 2007), decision clarified on reh’g, 875 

N.E.2d 218 (Ind. 2007).  Thus, we review on appeal only for an abuse of that 

broad discretion.  Id.  One of the ways a trial court may abuse its discretion is 

by imposing a sentence that is “improper as a matter of law.”  Id. at 491. 

                                            

1 Ind. Code § 35-42-2-1(b)(2) (2014). 

2 The State concedes Brown’s sentence exceeds the statutorily-permitted maximum, but nevertheless asserts 
the court “acted within its discretion in sentencing” Brown.  (Br. of Appellee at 6.)  As a matter of law and of 
logic, this is not possible, because “a trial court’s misunderstanding of the law constitutes an abuse of 
discretion.”  Russell v. State, 34 N.E.3d 1223, 1228 (Ind. 2015).   
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[4] Our legislature determined the sentence for a Class B misdemeanor shall be a 

“fixed term of not more than one hundred eighty (180) days.”  Ind. Code § 35-

50-3-3.  In addition, our legislature made it possible for trial courts to suspend 

sentences for misdemeanors, Ind. Code § 35-50-3-1(a), and provided that when 

so suspending, the court could impose a term of probation: 

[W]henever the court suspends in whole or in part a sentence for 
a Class A, Class B, or Class C misdemeanor, it may place the 
person on probation under I.C. 35-38-2 for a fixed period of not 
more than one (1) year, notwithstanding the maximum term of 
imprisonment for the misdemeanor set forth in sections 2 
through 4 of this chapter.  However, the combined term of 
imprisonment and probation for a misdemeanor may not exceed 
one (1) year. 

Ind. Code § 35-50-3-1(b) (2015).   

[5] Our Indiana Supreme Court explained the proper application of that statute in 

Jennings v. State, 982 N.E.2d 1003 (Ind. 2013).  Following his conviction of a 

Class B misdemeanor, Jennings received a sentence of 180 days, with 30 days 

executed, 150 days suspended, and 360 days on probation.  Id. at 1004.  Our 

Supreme Court held “a combined term of probation and imprisonment may not 

exceed one year, notwithstanding the maximum term of imprisonment for the 

misdemeanor.  We further hold that ‘term of imprisonment,’ for purposes of 

misdemeanor sentencing, does not include suspended time.”  Id. at 1005.  

Based thereon, our Supreme Court remanded for the trial court to impose a 

probation period “not to exceed 335 days—the difference between one year 
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(365 days) and the 30 days Jennings was ordered to serve in prison.”  Id. at 

1009.    

[6] Brown received a sentence of 64 days served plus 365 days on probation.  

Because the combined term of Brown’s sentence is more than 365 days, the 

sentence violated Indiana Code § 35-50-3-1(b).  See Jennings, 982 N.E.2d at 

1009.  We reverse his sentence and remand for imposition of probation not 

greater than 301 days—the difference between 365 days and the 64 days for 

which Brown has credit based on his incarceration.  See id.   

[7] Reversed and remanded. 

Baker, J., and Brown, J., concur. 
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