
Rep. Greg Steuerwald, Chairperson
 
Rep. Ralph Foley
 
Rep. Ed DeLaney
 
Rep. Vernon Smith
 
Sen. Brent Steele
 
Sen. R. Michael Young
 
Sen. James Arnold
 
Sen. Lindel Hume
 
Larry Landis
 
David Powell
 
Commissioner Bruce Lemmon
 CRIMINAL LAW AND SENTENCING POLICY Greg Server
 
Don Travis
 
Hon. Stephen R. Heimann
 STUDY COMMITTEE 

Legislative Services Agency
 
200 West Washington Street, Suite 301
 

Indianapolis, Indiana 46204-2789
 
. Sue Vansickle, Staff Person for the Committee Tel: (317) 233-0696 Fax: (317) 232-2554 

Mark Goodpaster, Fiscal Analyst for the 
Committee 
Andrew Hedges, Attorney for the Committee 
K.C. Norwalk, Attorney for the Committee
 
Timothy Tyler, Attorney for the Committee
 

Authority: IC 2-5-32.5 

MEETING MINUTES1 

Meeting Date: October 17, 2012
 
Meeting Time: 10:00 A.M.
 
Meeting Place: State House, 200 W. Washington St.,
 

Room 233 
Meeting City: Indianapolis, Indiana 
Meeting Number: 3 

Members Present:	 Rep. Greg Steuerwald, Chairpers<,>n; Rep. Ralph Foley; Rep. Ed 
Delaney; Sen. Brent Steele; Sen. R. Michael Young; Sen. James 
Arnold; Sen. Lindel Hume; larry landis; David Powell; 
Commissioner Bruce lemmon; Don Travis; Hon. Stephen R. 
Heimann. 

Members Absent:	 Rep. Vernon Smith;. Greg Server. 

Chairman Steuerwald called the meeting to order at 10:10 a.m. 

Regulation of Criminal History Providers 

Andrew Hedges, Staff Attorney for the Committee, described the features of LSA's prepared 
draft concerning criminal history providers. (See Document 20131232[chproviders].wpd in 
Exhibit A.) 

Luke Rollins, Senior Manager, State Government Affairs-Midwest, Reed Elsevier Inc., 
answered questions about the proposed language. 

1 These minutes, exhibits, and other materials referenced in the minutes can be viewed electronically at 
http://www.in.gov/legislative. Hard copies can be obtained in the LegislativE;! Information Center in Room 230 of the State 
House in Indianapolis. Indiana. Requests for hard copies may be mailed to the Legislative Information Center. Legislative 
Services Agency. West Washington Street. Indianapolis. IN 46204-2789. A fee of $0.15 per page and mailing costs will be 
charged for hard copies. 
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Danielle Coulter, Deputy Director of Governmental Affairs of the Association of Indiana 
Counties (AIC), addressed the committee on behalf of the AIC and the Clerks Association on 
a list of concerns regarding HEA 1033. (Exhibit B) 

Sex Offender Registry 

Andrew Hedges presented language (Document # 201301 06[ver2].wpd) concerning the 
management and monitoring of sex offenders. (Exhibit C) 

Matt Light, Chief Counsel and David Miller, Legislative Director, Attorney General's Office, 
described recent court opinions (Exhibits D and E) and discussed issues concerning the sex 
offender registry. 

Steve Luce, Executive Director, Indiana Sheriff's Association, and Detective Jeff Shimkus, 
Detective, Allen County Sheriff's Department, spoke about the proposed changes shown in 
Document # 201301 06[ver2].wpd in Exhibit C. Director Luce stated the cost of the sex 
registry software is $300,000 per year. 

Larry Landis proposed adding language (See Exhibit F.) to Document # 20130106[ver2].wpd. 
. Mr. Landis recommended petitioning the court to have all information removed from the sex 

offender registry once the person completes the court-ordered term on the registry. Detective 
Shimkus expressed his concern that law enforcement needed to be able to keep the 
information if the offender was to be removed from the registry or website. 

The committee agreed to include the language that Mr. Landis proposed and to vote on final 
language at the next meeting on October 25th 

• 

The meeting adjourned at 12:30 p.m. 



Exhibit A: Bill draft concerning 
criminal history providers 



Specifies that the clerk of a court is not a "criminal history provider". Permits a criminal history 
provider to provide information relating to an infraction, an arrest, or a charge that did not result 
in a conviction. (Under current law, only information that relates to a conviction may be 
provided.) Provides that a criminal history provider may provide certain information concerning 
expunged, restricted, or reduced convictions to a person required by law to obtain this 
information. Specifies that a criminal history provider does not violate the requirement to provide 
current information if the publ ic records used to obtain the information are not current. Provides 
that a violation of these requirements is a deceptive act that is actionable by the attorney general, 
and provides a defense for an action that is permissible under the fair credit reporting act. 
Specifies that the five year period for infractions begins on the later of: (1) July 1,2012; or (2) 
the date the judgment was satisfied. 

2 SECTION I. lC 24-4-18-1, AS ADDED BY P.L.69-2012, SECTION I, IS AMENDED 

3 TO READ AS FOLLOWS [EFFECTIVE JULY 1,2013]: Sec. I. (a) As used in this chapter, 

4 "criminal history information" means information: 

5 (1) concerning a criminal conviction in lndiana; and 

6 (2) available in records kept by a clerk of a circuit, superior, city, or town court 

7 with jurisdiction in Indiana. 

8 (b) The term consists of the following: 

9 (I) Identifiable descriptions and notations of arrests, indictments, informations, 

10 or other formal criminal charges. 

II (2) Information, including a photograph, regarding a sex or violent offender (as 

12 defined in IC 11-8-8-5) obtained through sex or violent offender registration 

13 under IC 11-8-8. 

]4 (3) Any disposition, including sentencing, and correctional system intake, 

15 transfer, and release. 

16 (4) A photograph of the person who is the subject of the infonnation described in 

17 subdivisions (l) through (3). 

18 (c) The term includes fingerprint information described in IC 10-13-3-24(f). 

19 SECTION 2. IC 24-4-18-2, AS ADDED BY P.L.69-2012, SECTION I, IS AMENDED 

20 TO READ AS FOLLOWS [EFFECTIVE JULY 1,2013]: Sec. 2. (a) As used in this section, 

21 "criminal history provider" means a person or an organization that assembles compiles a 

22 criminal history reports report and either uses the report or provides the report to a person or an 

23 organization other than a criminal justice agency, or a law enforcement agency, or another 

24 criminal history provider. The term does not include the clerk of a circuit, superior, city, or 

25 town court. 

26 (b) The term does not include the following: 

27 (I) A criminal justice agency. 

28 (2) A law enforcement agency. 

(OBDAR)/1 06 (1) October 16, 20 J2 (12:31 pm) 
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(3) Any: 

2 (A) person connected with or employed by: 

3 (i) a newspaper or other periodical issued at regular intervals and 

4 having a general circulation; or 

5 (ii) a recognized press association or wire service; 

6 as a bona fide owner, editorial or reportorial employee, who receives 

7 income from legitimate gathering, writing, editing, and interpretation of 

8 news; 

9 (B) person connected with a licensed radio or television station as an 

]0 owner or official, or as an editorial or reportorial employee who receives 

1I income from legitimate gathering, writing, editing, interpreting, 

12 announcing, or broadcasting of news; or 

13 (C) other person who gathers, records, compiles, or disseminates: 

14 (i) criminal history information; or 

J5 (ii) criminal history reports; 

16 solely for journalistic, academic, governmental, or legal research 

17 purposes. 

18 SECTION 3.1C 24-4-J 8-3, AS ADDED BY P.L.69-20J2, SECTION I, JS AMENDED 

19 TO READ AS FOLLOWS [EFFECTIVE JULY 1,2013]: Sec. 3. (a) As used in this section, 

20 "criminal history report" means criminal history information that has been compiled primarily 

21 for the purposes of evaluating a particular person's eligibility for: 

22 (+) eI all actcl , or 

23 ffl eligibility fur. 

24 tA1 (1) employment in Indiana; 

25 tB1 (2) housing in Indiana; or 

26 {€J (3) pal ticipation in any acti vity or tl<msactiol1. a license, permit, or 

27 occupational certificatiqn issued under state law; or 

28· (4) insurance, credit, or another financial service, where the insurance, 

29 credit, or financial service is to be provided to a person residing in Indiana. 

30 (b) The term does not include information compiled primarily for the purpose of 

31 journalistic, academic, governmental, or legal research. 

32 (c) The term includes information described in subsection (a) and not excluded 

33 under subsection (b), regardless of the geographical location of the person who compiled 

34 the information. 

35 SECTION 4. IC 24-4-18-6, AS ADDED BY P.L.69-2012, SECTION J, IS AMENDED 

36 TO READ AS FOLLOWS [EFFECTIVE JULY J, 2013]: Sec. 6. taJ A CI illliJi(\! history plovidCl 

37 may plovide onfy CI ililillal history illfolllmtioll that retates to a cOllvictioll. 

38 (-b} (a) Except as provided in subsection (b), a criminal history provider may not 

39 provide information relating to the following: 

40 (+) An illfi actioll, an arrest; or a charge that did not resntt in a COli victioll. 

(OBDAR)11 06 (2) October 16,2012 (12:3Ipm) 
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ffl (1) A record that has been expunged by: 

2 (A) marking the record as expunged; or 

3 (B) removing the record from public access. 

4 ffl (2) A record that is restricted by a court or the rules of a court and is marked 

as restricted from public disclosure or removed from public access. 

6 t4J (3) A record indicating a conviction of a Class D felony if the Class D felony 

7 conviction: 

8 (A) has been entered as a Class A misdemeanor conviction; or 

9 (B) has been converted to a Class A misdemeanor conviction. 

f51 (4) A record that the criminal history provider knows is inaccurate. 

11 (b) A criminal history provider may provide information described in subsection 

12 (a)(l) through (a)(3) if the person requesting the criminal history report is: 

13 (1) required by state or federal law to obtain the information; or 

14 (2) the state or a political subdivision and the information will be used solely 

in connection with the issuance of a public bond. 

16 SECTION 5. IC 24-4-18-7, AS ADDED BY P.L.69-20]2, SECTION 1, IS AMENDED 

17 TO READ AS FOLLOWS [EFFECTIVE JULY], 2013]: Sec. 7. (a) A criminal history provider 

18 may not knowingly include criminal history data information in a criminal history report if the 

19 criminal history data information has not been tlpdated to fails to reflect material changes to 

the official record occurring sixty (60) days or more before the date the criminal history report is 

21 delivered. 

22 (b) A criminal history provider that provides a criminal history report and fails to 

23 reflect material criminal history information does not violate this section if the material 

24 criminal history information was not contained in the official record at least sixty (60) days 

before the date the criminal history report is delivered. 

26 SECTION 6. IC 24-4-] 8-8 [EFFECTIVE JULY 1,20] 3]. Sec. 8. Ea7 The attOlliey genernt 

27 may bring an aetitm to elJfO! ee a violatiolJ of section 6 or 9- of tim- ehaptel. tn additiolJ to any 

28 ilijtllJeti ve or other retief;- the attollIey genernt may leCOvel a etm pelJalty e+.
29 ft} not more than one thow,alJd dottars ($1 ,000) for a first violatiOlI, and 

ffl not more than fi\te thotlsalJd dottars ($5,000) for a seeond or stlbseqtlelJt 

31 violatiolJ. 

32 (b) -Any pers-on injured by a violatioli of section 6 or 9- of tim- chapter may bring an 

33 aet1tm to leeoveI. 

34 

(A-) aetmtt dalJIages, ilJeltldilJg eOlJseqtlelJtial dalJIages, or 

36 (-B-) liqtlidated damages of fi\te IltllJdl ed dottars ($500), and 

37 ffl eot1rt costs and I easolJable attOllJey's fees: 

38 (a) A violation of section 6 or 7 of this chapter is a deceptive act that is actionable 

39 ~erlela-I under Ie 24-S-0.S-4( the enalties en 

~.S.However, it is a defense to an actio 

(OBDAR)/1 06 October 16,2012 (12:31 pm) 
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permissible under the fair credit reporting act (15 USC Sec. 1681 et seq.). 

2 (b) This section does not prohibit an individual from bringing an action on the 

3 individual's own behalf under the fair credit reporting act (15 USC Sec. 1681 et seq.). 

4 SECTION 7. IC 34-28-5-16, AS ADDED BY P.L.69-2012, SECTION 3, IS AMENDED 

5 TO READ AS FOLLOWS [EFFECTIVE JULY 1,2013]: Sec. 16. (a) This chapter applies only 

6 to a person found to have committed an infraction. 

7 (b) Five (5) years after the later of: 

8 (l)July 1,2012; or 

9 (2) the date a person satisfies ajudgment imposed on a person for the violation 

10 of an infraction; 

11 the clerk of the court shall prohibit the disclosure of information related to the infraction to a 

12 noncriminal justice organization or an individual. 

13 (c) If a person whose records are restricted under this section brings a civil action that 

14 might be defended with the contents of the records, the defendant is presumed to have a complete 

15 defense to the action. 

16 (d) For the plaintiff to recover in an action described in subsection (c), the plaintiff must 

17 show that the contents of the restricted records would not exonerate the defendant. 

18 (e) In an action described in subsection (c), the plaintiff may be required to state under 

19 oath whether the disclosure of records relating to an infraction has been restricted. 

20 (f) In an action described in subsection (c), if the plaintiff denies the existence of the 

21 records, the defendant may prove the existence of the records in any manner compatible with the 

22 law of evidence. 

23 (g) A person whose records have been restricted under this section may legally state on 

24 an application for employment or any other document that the person has not been adjudicated to 

25 have committed the infraction recorded in the restricted records. 

26 

(OBDAR)/1 06 (4) October J6, 20 J2 (J 2:3 Jpm) 
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HOUSE ENROLLED ACT No.1 033 

SECT10"\; I. Ie 24-4-1:" IS ADDED TO THF INDI.-\N:\ CODI: .'\S 
.'\ NEW CHAPTER TO READ AS FOLLo\VS [EFFECTIVE .Jl1LY 
L2013]: 

Chapter 18. Criminal History Providers 
Sec. I. (a) As used in this chapter. "criminal hislory 

information" means information: 
(1) concerning a criminal convirtion ill Indiana: and 
(2) available in records kept b~' a clerk of a courl wilh 
jurisdiction in Indiana. 

(b) The term consisls of the following: 
(l) ]denlifiabll.' descriptions and notations of arresls. 
indictmenls. informations. or other formal e-rimillal charges. 
(2) Information, including a photograph, regarding a sex or 
violent offender (as defined in IC I ]-8-8-5) obtained through 
sex or violent offender registration under IC 11-8-8. 
(3) Any disposition, including sentencing, and correctional 
s~'stem intake, transfer. and rl.'lease. 
(4) A photograph of the person who is Ihe subject of the 
information described in subdivisions (I) through (3). 

(c) The term includes fingerprint information described in 
IC ]0-13-3- 24(f). 

Sec. 2. (a) As used in this seclion. "criminal hislory provider" 

HEA 1033 - CC]+ 
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means a persoll or all orgallization that assembll's crimin;11 histor~ 

reports and either uses the report or pro\'ides the report to a 
person or an organization other than a eriminal justice agency or 
law enforcement agency. 

(b) The term does not include the following: 
(l) A criminal justice agenc~'. 

(2) A law enforcement agency.
 
(.1) AII~:
 

(A) person connected with or employed h~': 

(i) a newspaper or other periodical issued at regular 
int{'nals and having a g{'n{'ral circulation; or 
(ii) a recognized press association 01' wire service: 

as a bona fide oWller. editorial or reportorialemploy'ee. 
who recein's income from Il'gitimate galhering. writing. 
editing. and interpretation of news: 
(B) person cOllnected with a licensed radio or tl"le\'ision 
station as an 0\\ ner or official. or as an editorial or 
n'portorial employee who f('ceives income from legitimate 
gathering. 'writing. editing, interpreting. annoulll'ing, or 
broadcasting of news: or 
(C) other person \'ho gathers, records. compiles. or 
disseminates: 

(i) criminal history information: or 
(ii) eriminal history reports;
 

soldy for journalistic purposes.
 
Sec, 3. As used in this section, "eriminal history report" means 

criminal history' information that has been compiled for the 
purposes of evaluating a particular person's: 

(l) character; or 
(2) eligibility' for: 

(A) employment: 
(8) housing: or 
(C) participation in any activi~' or transaction. 

Sec. 4. As used in this section, "eriminal justice agency" has the 
meaning set forth in IC 10-13-3-6. 

Sec.S. As used in this section, "law enforcement agency" has the 
meaning set forth in IC JO-13-3-10. 

Sec. 6. (a) A eriminal history provider may provide only 
criminal history information that relates to a conviction. 

(b) A criminal history provider may not provide information 
relating to the following: 

(1) An infraction, an arrest, or a charge that did not result in 

HEA 1033 - CC 1+ 
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a ('()JI\irtion. 

(2) :\ rewrd thaI has been expunged. 
(3) :\ rerord that is restrirted by a ('ourt or the rules of a
 
rourl.
 
(4).\ re('ord indirating a ('onvi('tion of a Class D felon~ iflhe
 
Class D fl'lony ('onvirtion;
 

(t\) has heen enlered as a Class A misdemeanor ('onvirtion: 
or 
(B) has heen ronn'rted 10 a Cbss :\ misdemeanor 
romietion. 

(5) A record thaI the rriminal hislory providlT knows is 
inaecurale. 

Sef. 7. :\ uiminal hislory pnnidn ma~ not include rriminal 
histor~ dala in a rriminal hislory reporl if Ihe rriminal hislory 
dala has nol been updatl>d 10 reneel changes to the oflicial,-erord 
occurring sixt~ (60) da~-s or more hefore Ihe dale the rriminal 

hislOr~ repOl-' is delinred. 
Sec. S. (a) The attoruey general may bring an arlion to enforre 

a violation of seclion (, or 7 of Ihis ('hapte... In addition 10 any 
injunrlin or other ,-elief. the attorney general may recover a dvil 
penalty of: 

(1) not more than one thousand dollars (SLOOO) for a firsl 
violation: and 
(2) not more than fi\'C Ihousand dollars ($5,000) for a second 
or subsequent viola lion. 

(b) Any person injured by a violation of section (, or 7 of Ihis 
chapter may b,-ing an action to recover: 

(1) the greater of: 
(A) aetual damages, including consequential damages; or 
(B) liquidated damages offiY€' hundred dolla,-s (S500): and 

(2) court costs and reasonable attorne~"s fees. 
SEeTIO", ~ _IC }4-28-5-15 IS ADDED TO THE INDIANA CODE 

AS A !\EW SECTIOi\: TO READ AS FOLLOV';S [EFFECTIVE JUL Y 
L 2012): Sec. ] 5. (a) H a person alleged to have violated a statute 
defining an infraction: 

(1) is nol prosecuted or if the action against Ihe person is 
dismissed; 
(2) is adjudged not 10 have committed the infraction; or 
(3) is adjudged to have committed the infraction and the 
adjudiration is subsequently vacated; 

the courl in whirh Ihe action was filed shall order the clerk not to 
disclose or permit disclosi,re of information relaled to Ihe 

HEA ]033 - CC ]-+ 
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infral'tion to a nonrriminal justin' CII'ganization or :m individual. 
(h) If a court fails to onkr the court to restrict information 

rt'lated to the infraction under subsel'tion (a). the person may 
petition tIll' court to restrict disclosure of thl' records rdated to the 
infraction to .1 nonrriminaljustice org:mization or an indhiduaJ. 

(c) A petition undl'.' subsection (b) must be nrifjed and filed in: 
(l) the court in which the action was filed. for a person 
desrribed in subsection la){I): or 
(2) thl' COUl't in which the trial "as hdd, for a person 
desrribed in subsel'tion (a)(2) or (a)13), 

(1.1) A Jletition under suhsection (b) must be med not earlier 
than: 

(1) if the pl'rson is adjudged to haw not committed the 
infraction, thirt~' (30) da~'s after the date of judgment: 
(2) if thl' person's adjndication is "acatl'd. th.'el' hundred 
si\t~'-fin (.165) d:l~'S after: 

IA) thl' order ";ll'ating the adjudication is final. if there is 
Ill) :lpJleal or tl)(' appeal is terminated before entr~' of an 
opinion or memorandum decision: or 
(B) the opinion or memorandum decision ":lcating the 
adjudication is certified: or 

(3) if the person is not prosecuted or the al'tion is dismissed, 
thirf)' (30) da~'s after the action is dismissed. if a new action is 
not filed, 

(e) A petition under subsl'ction (b) must set forth: 
(l) the date of the alleged violation: 
(2) the "iolation: 
(3) the date the action was dismissed, if applicable: 
(4) the date ofjudgment, if applicable; 
(5) the date the adjudication "as "acated. if applicable: 
(6) the basis on which the adjudication was vacated, if 
applicable: 
(7) the law enforcement agenc~' emplo~'ing the oOicer who 
issued the complaint, if applicable; 
(8) an~' other known identifying information. such as the name 
of the officer, case number, or court cause number; 
(9) the date of the petitioner's birth; and
 
(lO) the petitioner's Social Securit~' number.
 

(I) A cop~' of a petition under subsection (b) shall be sened on 
the prosecuting attorne~·. 

(g) Uthe prosecuting attorne~' wishes to oppose a petition under 
subsection (b), the prosecuting attorney shall, not later than thirt)' 

HEA 1033 - CC 1+ 
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(30) da~·s ann the petition is Jiled. file a notin' of opposition "ilh 
the court setting forth reasons for opposing the pelition. The 
prosecnting atlornl'Y shall attach to the notice of opposilion :1 

certifil'd copy of an~· documentar~· nidencl' showing that thl' 
petitioner is not l'ntitll'd to rl'lil'f..-\ copy ofthl' notice of opposition 
and copies of any docnnH'ntary nidl'ncl' shall be sUHd on thl' 
petitioner in accordance "ith the Indiana Rull's ofTrial Procl'durl'. 
The court may: 

(J) summarily grant thl' petition: 
(2) Sl't thl' matter for hl'aring: oi 
(3) summarily dl'n~ the pl'tition. if the court determinl's that: 

(A) thl' petition is insufficil'nt: or 
(E) hased on documl'ntary l'yidence submitted h' Ihe 
prosecuting attornl'~". the petitioner is not l'ntitll'd to han' 
access to th(' pl'titic)Jlel"'s ncords rl'strirll'd. 

(h) If a notice of opposition is filed under subsection (g) and til(' 
court does not summarily grant or .summarily deny thl' petition. 
the court shall s('t the mattl'r for a h('aring. 

(i) After a he:IJ"ing is hl'ld under subsection (h). the court shall 
grant the petition Jjled undl'l" subsection (b) if the pl'rson is entitled 
to relief undel· subsection (;1). 

(j) If the court grants a petition filed undn subsection (b), thl' 
court shall order the r1l'rk not 10 disclose or permit disclosure of 
information related to till' infraction to a noncriminal justice 
organization or an indiyidllal. 

SECTION 3. IC 3..\-18-5- J615 ADDED TO THE INDIANA CODE 
AS A NEW SECTION TO RE.·\I) AS FOLLOWS [EFFECTIVE ]tTLY 
1.20 J2): Sec. 16. (a) This chapter applies only to a person found to 
haw committed an infraction. 

(b) Five (5) ~"ears after the date a person satisfies a judgment 
imposed on a person for the yiolalion of an infraction, the clerk of 
the court shall prohibit the disclosure of information related to the 
infraction to a noncriminal justice OJ'ganization or an individual. 

(c) If a person "hose rl'cords are restrictl'd under this section 
brings a civil action that might be defended with the contents of the 
records, the defendant is presumed to haw a complete defense to 
the" action. 

(d) For the plaintiff to rccoYer in an action described in 
subsection (c). the plaintiff must show that the contents of the 
restricted records would not exonerate the defendant. 

(e) In an action described in subsection (c), the plaintiff may be 
required to state under oath whether the disclosure of records 
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relating to an inlral'lion has bren restricted. 
(l) In an action lkscribrcl in subsrction (c). if thr plaint iff dt'nirs 

the rxish>nce of the rreords. thr defendant may provr the existrnt'l' 
of thl' rrcords in an~ mannrr compatiblr wilh thr law of ryidrnCl'. 

(g) 1\ person n hosr rrcords h.lyr brrn restrictNI muler this 
section ma~'lrgally state on an application for rmployment or any 
other documrnt that the person has not brrn adjudicated to bayr 
eommittrd the infraetion rreorded in tIll' fl'stricled records. 

SEeTJO'" -1 IC ~.'>·~~-X-: ,;;S ,'\DDED BY PI 19-1-::'011

SECTION 2_IS .-\;\IENDED TO READ :\5 FOLLOWS IEnl~CTIVE 

JL1LY J, ::'01::']: Sec. -:. (a) If a eOUI1 orders 3 person'..; rL'Cnld~ 10 be 

reslriclcd ulltkr Ihis chapler, the )1t'rSLHl ma~ Iegalh S1atc t)Jl <Ill 

applicallnn for L'l11plO\"Illelll or 3ny nlher d'Kulllelll that thL' rLTson has 
1101 hL'cn arrL'S1L'd for or con\'ielcd nf the fcl,)l\v or Illt,UL'mC31l0f 
rL'nmkd in the rL',trlL'IClI rcconb. 

(h) .-\n elJ1plo~'l'r may not ask an rmployel'_ contract "l\IpIO~·l'l'. 

or applit'ant nllt'ther tIll' penon's rriminal rel'ol'ds havr heen 
sCllrd or rl'slriflrd. .-\n rmployt'r who ViOlatl'S this slIbseflion 
commits a Class B infrat'tion. 

SECTION " JC 35-50-::'-1 IS AI\1E>JDED TO RL\D AS 
FOILO\\'S IEFFECTJ\T .ILd_Y J, ::'OJ::']: Sec t. (a),\, IIsed Illlhi, 

eh3plcr. "CJ3<;<; D felolly cOl1\icrioll" means 3 eOI1\'icti')1l of 3 C!3SS D 
felony in Indi3na and 3 con\ictioll, in 3ny otherjurisdiclion al any time. 
wjlh respect to \\"hich the cOIl\"]ctcd person might han' been nnpnsoned 
for more lh3n one (I) year. However. it does not illc Jude 3 COll\"lctiOIl 
wilh respcci 10 which the person has been pardoncd, or 3 c(\n\jction of 

a Class A misdemc3nor entrred under IC 35-38-1-15 or seL'lion /Ih) 
or 7«(') of this chapler. 

(b) As used in this chapter, "fClony conviction" means 3 COn\iClion, 
in any jurisdiction al any lime, with respect to \\hich the cOJl\'iL,ted 
person might h;l\ e heen imprisoned for more than one (J) Year. 

However, il does not include 3 cOJl\'inion with respecl to \\'Jllch the 
person has been pardoned, or a con\iction of a Class ,\ misdcmeanor 
under section 7(b) of this chapter 

(c) As used in Ihis ch3pter, "minimum sentence" means: 
(I) for murder, fOJ1Y- five (45) years: 
(2) for a CJass A fdony. twenty (20) years: 
(3) for a CI3ss B fclony, six (6) years: 
(4) for a CJass C felony, two (2) years: 3nd 
(5) for a Class D felony, one-half (12) year 

SECTION 6. Ie 35-50-2-7. AS AMENDED BY PL71-::'005, 

SECTION 1O.IS AI'v1ENDED TO READ AS fOLLOWS [EFFECTIVE 
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JULY I. 2012]: Sel·. 7. 1~1);\ rcr~on \\ho clllllmib;1 Cla~s 0 fclon) 

shall be impri~oned for a fixed tenn of between ~ix «(» months ~1JlJ 

three (3) years. with the adYisory sentence being one and one-h:ilf ( I 

J 2) years In addition. the person Illay be fined not morl' than ten 

lh()ll~and dolJar~ IS IO.OOn) 
(b) Notwithst:llldmg subsect ion (a). if a person has comllll11ed a 

Class D fc lonv. the cour! may ('IJter judgment of COJl\ICt ion of:! Cl3ss 
:\ misdemeanor and sentencc aceordingly. lIo\\(:\·er. the court shall 

'-"Iller a judgment of COJl\'ictI()Jl of a Class D felon\' if 

(1) the court finds that: 

(A) the person has committed a prior. unrelated felony for
 

which Judgment \\as entered as a con\lC(ion of a Class :\
 

mi~d('me~lIlor: and
 

IB) the pllor fdony was eommincd less than three (3) \('ar~
 

hefore the second felon\' \\as cOlllmitted:
 

!:2) the offense is domestic b:.][tery as a Class D felony under 

JC 35--12-2- 13: or 

(3\ the offenst.' IS possession of child pornography 
(lC 35--I2--I-4(c)) 

The eourt shaJJ enter in the record. in detail. the reason for its action 

\\'hel1e\ er it exercises the pO\\'er 10 cmcr judgment of COJl\'jction 'If:.l 

Class J\ misdemeanor granted in this subsection 

(c) Notwithstanding subsection (a). the sentencing court may 
connrt a Class D felon." conviction to a Class A misdemeanor 
conviction if, after receiving a verified petition as described in 
subsection (d) and after conducting a hearing of which the 
prosecuting attorney has been notified. the court makes the 
foJlowing findings: 

(1) The person is not a sex or violent offender (as defined in 
IC 11-8-8-5). 
(2) The person was not convicted of a Class D felony that 
resulted in bodily injuJ".'· to another person. 
(3) The person has not been convicted of perjury under 
IC 35-44-2-1 or official misconduct under Ie 35-44-1-2. 
(4) At least three (3) ~'eaJ"S I-!ave passed since the person: 

(A) completed the person's sentence; and 
(B) satisfied any other obligation imposed on t he person as 
part of the sentence;
 

for the Class D felony_
 
(5) The person has not been con\'icted of a felon~' since the 
person: 

(A) completed the person's sentence: and 
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(B) satisfit'd any other obligation imposed on the person as 
part of t he sentence:
 

for the Class D feiollY.
 
(6) :\0 criminal charges an' pending against the person. 

(d) A petition Wed nnd(>r mb~ection (c) must be vrrilied and set 
lorth: 

( ) t he crime the pt'rsoJl has heen comit'ted of: 
(2) tht' date of the t'onvit'tion: 
(3) tilt' daft' tht> pnson completed the person's sentence: 
(4) any ohligations imposed on the pl'rson as part of the 
sentence: 
(5) the date the obligations wert' satisfied: and 
(6) a HTified statelllent thaI there are no criminal charges 
pending against the person. 

((') Jf a person whost' Class D felony conviction has been 
cOIIH'rlt'd to a Class ..\ misdcmeallor conviction under suhsection 
(c) is comkted of a frlon~' \\ ithin Ih(' (5) ~'ears after the connrsion 
under subsectioll (c). a prosecuting attonlt'y ma~- petition a court 
to convert the person's Class A mis<kmeanor conviction back to a 
Class D felony conviction. 

SEeTI01\: 7. IEFFECTIVI: JULY l. 2012] (a) As used in this 
SECTIO!', "Iegislatin council" refers to the legislativr council 
established bv IC 2-5-1.1-1. 

(b) As used in this SECTlO~, "study committee" means either 
of the following: 

(l) A statutory committee established under IC 2-5. 
(2) An interim study committee. 

(c) The legislativr council is urgt'd to assign the following topics 
to a stud~· committee during the 20] 2 legislatin interim: 

(1) The provisions of IC 24-4-18, as added by this act, 
concerning criminal history providers. 
(2) The need for any legislation to amend IC 24-4-18, as added 
by this act, concerning criminal history providers beforl' 
IC 24-4-] 8 takes effl'ct on July 1, 2013. 

(d) If thl' topics dl'scribl'd in subsl'ction (c) arl' assigned to a 
study committl'l', the study committl'l' shall issul' a final report to 
tbe legislatiw council containing the study committel"s findings 
and recommendations, including any recommended legislation 
concerning the topics, in an electronic format under lC 5-14-6 not 
Iatl'r than Nowmber l, 2012. 

(e) Tbis SECTION expires December 31. 20]2. 
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Speaker of the HOlISe of Reprcsenlalj\l~S 

Presidenl Pro Tempore 

Governor of the Slate of Indiana 

Date: Time: 
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Exhibit C:
 

Bill Draft Concerning Sex
 

Offender Registry
 



Makes certain changes to the sex or violent offender registration system. Prepared for the
 
Criminal Law and Sentencing Policy Committee. For discussion purposes only. Version 2.
 

SECTION 1. IC 11 -8-8-4.5, AS AMENDED BY P.L.72-201 2, SECT10N 1, IS 

2 AMENDED TO READ AS FOLLOWS [EFFECTIVE JULY 1,2013]: Sec. 4.5. (a) Except as 

3 provided in section 22 of this chapter, as used in this chapter, "sex offender" means a person 

4 convicted of any of the following offenses: 

5 (1) Rape (lC 35-42-4-1). 

6 (2) Criminal deviate conduct (lC 35-42-4-2). 

7 (3) Child molesting (lC 35-42-4-3). 

8 (4) Child exploitation (IC 35-42-4-4(b)). 

. 9 (5) Vicarious sexual gratification (including performing sexual conduct in the 

] 0 presence of a minor) (IC 35-42-4-5). 

I] (6) Child solicitation (lC 35-42-4-6). 

12 (7) Child seduction (IC 35-42-4-7). 

13 (8) Sexual misconduct with a minor as a Class A, Class B, or Class C felony (lC 

]4 35-42-4-9), unless: 

15 (A) the person is convicted of sexual misconduct with a minor as a Class 

]6 C felony; 

17 (B) the person is not more than: 

18 (i) four (4) years older than the victim if the offense was 

19 committed after June 30, 2007; or 

20 (ii) five (5) years older than the victim if the offense was 

21 committed before July 1,2007; and 

22 (C) the sentencing court finds that the person should not be required to 

23 register as a sex offender. 

24 (9) Incest (IC 35-46-1-3). 

25 (10) Sexual battery (lC 35-42-4-8). 

26 (1 I) Kidnapping (lC 35-42-3-2), if the victim is less than eighteen (J 8) years of 

27 age, and the person who kidllapped the victim -is not the ,ictillI's parent or 

28 gua,diall. unless the court finds by clear and convincing evidence that the 

29 offense was not committed for a sexual purpose. 

30 (12) Criminal confinement (lC 35-42-3-3), if the victim is less than eighteen (18) 

31 years of age, and the person who cOllfilled or lelllo,ed the victim -is not the 

32 ,ictillI'S parent or gual diall. unless the court finds by clear and convincing 

33 evidence that the offense was not committed for a sexual purpose. 

34 (13) Possession of child pornography (lC 35-42-4-4(c)). 

35 (14) Promoting prostitution (I C 35-45-4-4) as a Class B felony. 

36 (15) Promotion of human trafficking (lC 35-42-3.5-1 (a)(2)) if the victim is less 
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than eighteen (18) years of age. 

2 (16) Sexual trafficking of a minor (lC 35-42-3.5-1 (c)). 

3 (17) Human trafficking ft€ 35-42-3.5- I(d)(3)) (IC 35-44.1-5-1) if the victim is 

4 less than eighteen (1 8) years of age. 

(18) Sexual misconduct by a service provider with a detained child ft€ 
6 35-44- I-5(c)) (I C 35-44.1-3-1 O(c». 

7 (19) An attempt or conspiracy to commit a crime listed in subdivisions (1) 

8 through (1 8). 

9 (20) A crime under the laws of another jurisdiction, including a.mil itary court, 

that is substantially equivalent to any of the offenses listed in subdivisions (I) 

11 through (19). 

12 (b) The tenn includes: 

13 (1) a person who is required to register as a sex offender in any jurisdiction; and 

14 (2) a child who has committed a delinquent act and who: 

(A) is at least fourteen (14) years of age; 

16 (B) is on probation, is on parole, is discharged from a facility by the 

17 department of correction, is discharged from a secure private facility (as 

18 defined in lC 3] -9-2-115), or is discharged from a juvenile detention 

19 facility as a result of an adjudication as a delinquent child for an act that 

would be an offense described in subsection (a) if committed by an 

21 adult; and 

22 (C) is found by a court by clear and convincing evidence to be likely to 

23 repeat an act that would be an offense described in subsection (a) if 

24 committed by an adult. 

(c) In making a determination under subsection (b)(2)(C), the court shall consider expert 

26 testimony concerning whether a child is likely to repeat an act that would be an-offense described 

27 in subsecti_on (a) if committed by an adult. 

28 SECTION 2. lC I ]-8-8-5, AS AMENDED BY P.L.]-20]2, SECTION 3, IS AMENDED 

29 TO READ AS FOLLOWS [EFFECTIVE JULY 1,2013]: Sec. 5. (a) Except as provided in 

section 22 of this chapter, as used in this chapter, "sex or violent offender" means a person 

31 convicted of any of the following offenses: 

32 (1) Rape (I C 35-42-4-1). 

33 (2) Criminal deviate conduct (lC 35-42-4-2). 

34 (3) Child molesting (lC 35-42-4-3)_ 

(4) Child exploitation (IC 35-42-4-4(b)). 

36 (5) Vicarious sexual gratification (including performing sexual conduct in the 

37 presence of a minor) (lC 35-42-4-5). 

38 (6) Child solicitation (lC 35-42-4-6). 

39 (7) Child seduction (lC 35-42-4-7). 

(8) Sexual misconduct with a minor as a Class A, Class B, or Class C felony (lC 
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35-42-4-9), unless: 

2 (A) the person is convicted of sexual misconduct with a minor as a Class 

3 C felony; 

4 (B) the person is not more than: 

(i) four (4) years older than the victim if the offense was 

6 committed after June 30, 2007; or 

7 (ii) five (5) years older than the victim if the offense was 

8 committed before July 1,2007; and 

9 (C) the sentencing court finds that the person should not be required to 

register as a sex offender. 

11 (9) Incest (IC 35-46-1-3). 

12 (10) Sexual battery (lC 35-42-4-8). 

l3 (J I) Kidnapping (lC 35-42-3-2), if the victim is less than eighteen (18) years of 

14 age, and the person who kidnapped the 'rietim is not the vietillj's parent or 

gual dian. unless the court finds by clear and convincing evidence that the 

16 offense was not committed for a sexual purpose. 

17 (J2) Criminal confinement (lC 35-42-3-3), if the victim is less than eighteen (] 8) 

18 years of age, and the person who eon fined or I elllO ved the 'rietim is not the 

19 vietilu's parent or gUaIdian. unless the court finds by clear and convincing 

evidence that the offense was not committed for a sexual purpose. 

21 (J 3) Possession of child pornography (lC 35-42-4-4(c». 

22 (J 4) Promoting prostitution (lC 35-45-4-4) as a Class B felony. 

23 (15) Promotion of human trafficking (lC 35-42-3.5-] (a)(2» if the victim is less 

24 than eighteen (1 8) years of age. 

(16) Sexual trafficking ofa minor (lC 35-42-3.5-1 (c». 

26 (J 7) Human trafficking (lC 35-42-3.5-1 (d)(3» if the victim is less than eighteen 

27 (18) years of age. 

28 (18) Murder (lC 35-42-1-1). 

29 (J 9) Voluntary manslaughter (lC 35-42-1-3). 

(20) An attempt or conspiracy to commit a crime listed in subdivisions (1) 

31 through (1 9). 

32 (2]) A crime under the laws of another jurisdiction, including a military court, 

33 that is substantially equivalent to any of the offenses listed in subdivisions (1) 

34 through (20). 

(b) The term includes: 

36 (]) a person who is required to register as a sex or violent offender in any 

37 jurisdiction; and 

38 (2) a child who has committed a delinquent act and who: 

39 (A) is at least fourteen (J 4) years of age; 

(B) is on probation, is on parole, is discharged from a facility by the 
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department of correction, is discharged from a secure private facility (as 

2 defined in lC 31-9-2-1 15), or is discharged from a juvenile detention 

3 facility as a result of an adj udication as a delinquent child for an act that 

4 would be an offense described in subsection (a) if committed by an 

S adult; and 

6 (C) is found by a court by clear and convincing evidence to be likely to 

7 repeat an act that would be an offense described in subsection (a) if 

8 committed by an adult. 

9 (c) In making a determination under subsection (b)(2)(C), the court shall consider expert 

10 testimony concerning whether a child is likely to repeat an act that would be an offense described 

11 in subsection (a) if committed by an adult. 

12 SECTION 3. lC 11-8-8-8, AS AMENDED BY P.L.119-2008, SECTION 6, IS 

13 AMENDED TO READ AS FQLLOWS [EFFECTIVE JULY 1,2013]: Sec. 8. (a) The 

14 registration required under this chapter must include the following information: 

lS (l) The sex or violent offender's full name, alias, any name by which the sex or 

16 violent offender was previously known, date of birth, sex, race, height, weight, 

17 hair color, eye color, any scars, marks, or tattoos, Social Security number, 

18 driver's license number or state identification card number, vehicle description, 

19 anrlvehicle plate number, and vehicle identification number for any vehicle 

20 the sex or violent offender owns or operates on a regular basis, principal 

21 residence address, other address where the sex or violent offender spends more 

22 than seven (7) nights in a fourteen (14) day period, and mailing address, if 

23 different from the sex or violent offender's principal residence address. 

24 (2) A description of the offense for which the sex or violent offender was 

2S convicted, the date of conviction, the county of the conviction, the cause number 

26 of the conviction, and the sentence imposed, if applicable. 

27 (3) If the person is required to register under section 7(a)(2) or 7(a)(3) of this 

28 chapter, the name and address of each of the sex or violent offender's employers 

29 in Indiana, the name and address of each campus or location where the sex or 

30 violent offender is enrolled in school in Indiana, and the address where the sex or 

31 violent offender stays or intends to stay while in Indiana. 

32 (4) A recent photograph of the sex or violent offender. 

33 (5) If the sex or violent offender is a sexually violent predator, that the sex or 

34 violent offender is a sexually violent predator. 

3S (6) If the sex or violent offender is required to register for life, that the sex or 

36 violent offender is required to register for life. 

37 (7) Any electronic mail address, instant messaging username, electronic chat 

38 room username, or social networking web site username that the sex or violent 

39 offender uses or intends to use. 

40 (8) Any other information required by the department. 
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(b) If the sex or violent offender registers any information under subsection (a)(7), the an 

2 offender on probation or parole shall sign a consent form authorizing the: 

3 (1) search of the sex or violent offender's personal computer or device with 

4 Internet capability, at any time; and 

(2) installation on the sex or violent offender's personal computer or device with 

6 Internet capability, at the sex or violent offender's expense, of hardware or 

7 software to monitor the sex or violent offender's Internet usage. 

8 (c)]f: 

9 (1) the appearance of the sex or violent offender changes from the 

photograph described in subsection (a)(4); or 

11 (2) any other information described in subsection (a) changes; 

12 the sex or violent offender shall report in person to the local law enforcement authority 

13 having jurisdiction over the sex or violent offender's principal address not more than 

14 seventy-two (72) hours after the change and permit a new photograph to be made (for a 

change in appeal'ance) or submit the new information to the local law enforcement 

16 authority, 

17 SECTION 4.IC 11-8-8-J I, AS AMENDED BY P.L.119-2008, SECTION 7, IS 

18 AMENDED TO READ AS FOLLOWS [EFFECTIVE JULY 1,2013]: Sec. II. (a) If a sex or 

19 violent offender who is required to register under this chapter changes: 

(l) principal residence address; or 

21 (2) if section 7(a)(2) or 7(a)(3) of this chapter applies, the place where the sex or 

22 violent offender stays in Indiana; 

23 the sex or violent offender shall report in person to the local law enforcement authority having 

24 jurisdiction over the sex or violent offender's current principal address or location and, if the 

offender moves to a new county in lndiana, to the local law enforcement authority having 

26 jurisdiction over the sex or violent offender's new principal address or location not more than 

27 seventy-two (72) hours after the address change. 

28 (b) If a sex or violent offender moves to a new county in lndiana, the local law 

29 enforcement authority where the sex or violent offender's current principal residence address is 

located shall inform the local law enforcement authority in the new county in Indiana of the sex 

31 or violent offender's residence and forward all relevant registration information concerning the 

32 sex or violent offender to the local law enforcement authority in the new county. The local law 

33 enforcement authority receiving notic~ under this subsection shall verify the address of the sex or 

34 violent offender under section 13 of this chapter not more than seven (7) days after receiving the 

notice. 

36 (c) If a sex or violent offender who is required to register under section 7(a)(2) or 7(a)(3) 

37 . of this chapter changes the sex or violent offender's principal place of employment, principal 

38 place of vocation, or campus or location where the sex or violent offender is enrolled in school, 

39 the sex or violent offender shall report in person: 

(I) to the local law enforcement authority having jurisdiction over the sex or 
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violent offender's current principal place of employment, principal place of 

2 vocation, or campus or location where the sex or violent offender is enrolled in 

3 school; and 

4 (2) if the sex or violent offender changes the sex or violent offender's place of 

employment, vocation, or enrollment to a new county in Indiana, to the local law 

6 enforcement authority having jurisdiction over the sex or violent offender's new 

7 principal place of employment, principal place of vocation, or campus or 

8 location where the sex or violent offender is enrolled in school; 

9 not more than seventy-two (72) hours after the change. 

(d) If a sex or violent offender moves the sex or violent offender's place of employment, 

II vocation, or enrollment to a new county in Indiana, the local law enforcement authority having 

12 jurisdiction over the sex or violent offender's current principal place of employment, principal 

13 place of vocation, or campus or location where the sex or violent offender is enrolled in school 

14 shall inform the local law enforcement authority in the new county of the sex or violent 

offender's new principal place of employment, vocation, or enrollment by forwarding relevant 

16 registration information to the local Jaw enforcement authority in the new county. 

17 (e) If a sex or violent offender moves the sex or violent offender's residence, place of 

18 employment, vocation, or enrollment to a new state, the local law enforcement authority shall 

19 inform the state police in the new state of the sex or violent offender's new place of residence, 

employment, vocation, or enrollment. 

21 (f) If a sex or violent offender who is required to register under this chapter changes or 

22 obtains a new: 

23 (1) electronic mail address; 

24 (2) instant messaging username; 

(3) electronic chat room username; or 

26 (4) social networking web site username; 

27 the sex or violent offender shall report in person to the local law enforcement authority having 

28 jurisdiction over the sex or violent offender's current principal address or location and shall 

29 provide the local law enforcement authority with the new address or username not more than 

seventy-two (72) hours after the change or creation of the address or username. 

31 (g) A local law enforcement authority shall make registration information, including 

32 information concerning the duty to register and the penalty for failing to register, available to a 

33 sex or violent offender. 

34 (h) A local law enforcement authority who is notified of a change under subsection (a), 

(c),or(f)shall: 

36 (I) immediately update the Indiana sex and violent offender registry web site 

37 established under IC 36-2-13-5.5; 

38 (2) update the National Crime Infonnation Center National Sex Offender 

39 Registry data base via the Indiana data and communications system (lDACS); 

and 
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(3) notify the department. 

2 (i) If a sex or violent offender who is registered with a local law enforcement authority 

3 becomes incarcerated, the local Jaw enforcement authority shall transmit a copy of the 

4 information provided by the sex or violent offender during registration to the department. 

(j) If a sex or violent offender is no longer required to register due to the expiration of 

6 the registration period, the local law enforcement authority shall transmit a copy of the 

7 information provided by the sex or violent offender during registration to the department. 

8 (k) This subsection only applies to a sex or violent offender who has: 

9 (1) informed the local law enforcement authority of the offender's intention 

to move the offender's residence to a new location; and 

II (2) not moved the offender's residence to the new location. 

]2 Not later than seventy-two hours after the date on which a sex or violent offender to whom 

13 this subsection applies was scheduled to move (according to information the offender 

14 provided to the local law enforcement authority before the move), the sex or violent 

offender shalI report in person to the local law enforcement authority having jurisdiction 

16 ovu the offenders's new current address or location, even if the offender's address has not 

]7 changed. 

18 SECTION S.IC 11-8-8-13, AS AMENDED BY P.L.114-20l2, SECTION 25, IS 

]9 AMENDED TO READ AS FOLLOWS [EFFECTIVE JULY 1,2013]: Sec. 13~ (a) To verify a 

sex or violent offender's current residence, the local law enforcement authority having 

2] jurisdiction over the area of the sex or violent offender's current principal address or location 

22 shall do the following: 

23 (1) Malt a form that is Contact each offender in a manner approved or 

24 prescribed by the department to each sex- or vi-otent offcndel in the rotmty at the 

sex- or vtotent offcndel's tisted addl ess at least one (1) time per year. beginning 

26 se-vcn fP; days after the toeat taw en fOI een lent authOl ity I eeei vcs a rrottee tmder 

27 seeti-on ++ or ze of this chapter or the date the sex- or vi-otent offcndel is:

28 tA7 I cJeascd from a penal- facility fas defined in t€ 35-3 I .5-2-232), a 

29 seenre pri;tatc faciti-tyfas defined int€ 31-9-2-115), or ajuvcnilc 

detention faeility , 

31 EBJphteedina eOllllllunity tlansitioll ploglanl, 

32 f€J phteed in a eonillitllJity e011 eetions pi ogl alII, 

33 tB1 phteed on par-ote; or 

34 fE:) phteed on plObatioll, 

whiehcvel oect:trS fu3t: 

36 (2) Malt a form that is Contact each offender who is designated a sex or 

37 violent offender in a manner approved or prescribed by the department to each 

38 sex- or viclent offendel who is designated a sexually viclent pI edatol tmder 

39 t€ 35-38-1 -7.5 at least once every ninety (90) days. beginning se-vcn fP; ~ 

after the toeat taw enfOI eelllelit authOl ity Ieeei ves a rrottee tmder section ++ or ze 
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of this Chaptcl or the date the sex- or viotent offelldel is: 

2 t*J I eleased from a penat facility tas defined Tn t€ 35-31.5-2-232), a 

. 3 sectrre pri"vate facility tas defilled in t€ 31-9-2-115), or a ju vellile 

4 detentioll facility, 

tB7 ptaeed in a COlilillUllity tt all3ition pi ogl am, 

6 t€:) ptaeed in a eOll1llIuliity COli cctiol1s pi ogl am, 

7 tBJ ptaeed on parole; or 

8 fE:} ptaeed on pi obatioll, 

9 whichcvcl oeet:trS first 

(3) Personally visit each sex or violent offender in the county at the sex or 

J1 violent offender's Iisted address at least one (1) time per year, beginning seven 

]2 (7) days after the local law enforcement authority receives a notice under section 

13 7 of this chapter or the date the sex or violent offender is: 

14 (A) released from a penal facility (as defined in IC 35-31.5-2-232), a 

secure private facility (as defined in IC 31-9-2-115), or ajuvenile 

16 detention facility; 

17 (B) placed in a community transition program; 

18 (C) placed in a community corrections program; 

19 (D) placed on parole; or 

(E) placed on probation; 

21 whichever occurs first. 

22 (4) Personally visit each sex or violent offender who is designated a sexually 

23 violent predator under IC 35-38-1-7.5 at least once every ninety (90) days, 

24 beginning seven (7) days after the local Jaw enforcement authority receives a 

notice under section 7 of this chapter or the date the sex or violent offender is: 

26 (A) released from a penal facility (as defined in IC 35-31.5-2-232), a 

27 secure private facility (as defined in IC 31-9-2-115), or ajuvenile 

28 detention facility; 

29 (B) placed in a community transition program; 

(C) placed in a community corrections program; 

3 I (D) placed on parole; or 

32 (E) placed on probation; 

33 whichever occurs first. 

34 (b) If a sex or violent offender faits to rettrrn a signed form etther by mait or in pers1J1I, 

not tater than foUl teell t+f} days after mail iilg, or appears not to reside at the Iisted address, the 

36 local law enforcement authority shall immediately notify the department and the prosecuting 

37 attorney. 

38 SECTION 6.IC 11-8-8-14, AS AMENDED BY P.L.216-2007, SECTION 22, IS 

39 AMENDED TO READ AS FOLLOWS [EFFECTIVE JULY 1,2013]: Sec. 14. (a) This 

subsection does not apply to a sex or violent offender who is a sexually violent predator. In 
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addition to the other requirements of this chapter, a sex or violent offender who is required to 

2 register under this chapter shall, at least one (I) time every three hundred sixty-five (365) days 

3 per calclldal year: 

4 (I) report in person to the local law enforcement authority; 

(2) register; and 

6 (3) be photographed by the local law enforcement authority; 

7 in each location where the offender is required to register. 

8 (b) This subsection applies to a sex or violent offender who is a sexually violent 

9 predator. In addition to the other requirements of this chapter, a sex or violent offender who is a 

sexually violent predator under IC 35-38-1-7.5 shall: 

II (I) report in person to the local law enforcement authority; 

12 (2) register; and 

13 (3) be photographed by the local law enforcement authority in each location 

14 where the sex or violent offender is required to register; 

every ninety (90) days. 

16 (c) Each time a sex or violent offender who claims to be working or attending school 

17 registers in person, the sex or violent offender shall provide documentation to the local law 

18 enforcement authority providing evidence that the sex or violent offender is still working or 

19 attending school at the registered location. 

SECTION 7. IC 11-8-8-15, AS AMENDED BY P.L.216-2007, SECTION 23, IS 

21 AMENDED TO READ AS FOLLOWS [EFFECTIVE JULY 1,2013]: Sec. 15. (a) A sex or 

22 violent offender who is a resident oflndiana shall obtain and keep in the sex or violent offender's 

23 possession: 

24 (I) a valid Indiana driver's license; or 

(2) a valid Indiana identification card (as described in IC 9-24-16); 

26 which contains the offender's current address and current physical description. 

27 (b) A sex or violent offender required to register in Indiana who is not a resident of 

28 Indiana shall obtain and keep in the sex or violent offender's possession: 

29 (I) a valid driver's license issued by the state in which the sex or violent offender 

resides; or 

31 (2) a valid state issued identification card issued by the state in which the sex or 

32 violent offender resides; 

33 which contains the offender's current address and current physical description. 

34 (c) A person who knowingly or intentionally violates this section commits failure ofa 

sex or violent offender to possess identification, a Class A misdemeanor. However, the offense is 

36 a Class D felony if the person: 

37 (I) is a sexually violent predator; or 

38 (2) has a prior unrelated conviction: 

39 (A) under this section; or 

(B) based on the person's failure to comply with any requirement 
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imposed on an offender under this chapter. 

2 (d) It is a defense to a prosecution under this section that: 

3 (1) the person has been unable to obtain a valid driver's license or state issued 

4 identification card because less than thirty (30) days have passed since the 

person's release from incarceration; or 

6 (2) the person possesses a driver's license or state issued identification card that 

7 expired not more than thirty (30) days before the date the person violated 

8 subsection (a) or (b); or 

9 (3) the person possesses a valid driver's license or state issued identification 

card, but the card does not renect the person's current address or current 

11 physical description because less than thirty (30) days have passed since the 

12 person changed the person's current address or physical characteristics. 

13 SECTION 8. 1C 35-38-1-7.5, AS AMENDED BY P.L.216-2007, SECTION 37, 1S 

14 AMENDED TO READ AS FOLLOWS [EFFECT1VE JULY 1,2013]: Sec. 7.5. (a) As used in 

this section, "sexually violent predator" means a person who suffers from a mental abnormality 

16 or personality disorder that makes the individual likely to repeatedly commit a sex offense (as 

17 defined in IC 11-8-8-5.2). The term includes a person convicted in another jurisdiction who is 

18 identified as a sexually violent predator under IC 11-8-8-20. The term does not include a person 

19 no longer considered a sexually violent predator under subsection (g). 

(b) A person who: 

21 (I) being at least eighteen (18) years of age, commits an offense described in: 

22 (A) IC 35-42-4-1 ; 

23 (B) 1C 35-42-4-2; 

24 (C) IC 35-42-4-3 as a Class A or Class B felony; 

(D) IC 35-42-4-5(a)( I); 

26 (E) IC 35-42-4-5(a)(2); 

27 (F) IC 35-42-4-5(a)(3); 

28 (G) IC 35-42-4-5(b)(I) as a Class A or Class B felony; 

29 (H) 1C 35-42-4-5(b)(2); 

(J) IC 35-42-4-5(b)(3) as a Class A or Class B felony; 

31 (J) an attempt or conspiracy to commit a crime listed in clauses (A) 

32 through (I); or 

33 (K) a crime under the laws of another jurisdiction, including a military 

34 court, that is substantially equivalent to any of the offenses listed in 

clauses (A) through (J); 

36 (2) commits a sex offense (as defined in Ie 11-8-8-5.2) while having a previous 

37 unrelated conviction for a sex offense for which the person is required to register 

38 as a sex or violent offender under IC 11-8-8; 

39 (3) commits a sex offense (as defined in IC 11-8-8-5.2) while having had a 

previous unrelated adjudication as a delinquent child for an act that would be a 
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sex offense if committed by an adult, if, after considering expert testimony, a 

2 court finds by clear and convincing evidence that the person is likely to commit 

3 an additional sex offense; or 

4 (4) commits a sex offense (as defined in IC 11-8-8-5.2) while having had a 

previous unrelated adjudication as a delinquent child for an act that would be a 

6 sex offense if committed by an adult, if the person was required to register as a 

7 sex or violent offender under IC I] -8-8-5(b)(2); 

8 is a sexually violent predator. Except as provided in subsection (g) or (h), a person is a sexually 

9 violent predator by operation ofJaw if an offense committed by the person satisfies the 

conditions set forth in subdivision (l) or (2) and the person was released from incarceration, 

II secure detention, or probation, or parole for the offense after June 30, 1994. 

12 (c) This section applies whenever a court sentences a person or ajuvenile court issues a 

13 dispositional decree for a sex offense (as defined in IC ] ]-8-8-5.2) for which the person is 

14 required to register with the local law enforcement authority under IC I 1-8-8. 

(d) At the sentencing hearing, the court shall indicate on the record whether the person 

16 has been convicted of an offense that makes the person a sexually violent predator under 

17 subsection (b). 

18 (e) If a person is not a sexually violent predator under subsection (b), the prosecuting 

19 attorney may request the court to conduct a hearing to determine whether the person (including a 

child adjudicated to be a delinquent child) is a sexually violent predator under subsection (a). ]f 

21 the court grants the motion, the court shall appoint two (2) psychologists or psychiatrists who 

22 have expertise in criminal behavioral disorders to evaluate the person and testify at the hearing. 

23 After conducting the hearing and considering the testimony of the two (2) psychologists or 

24 psychiatrists, the court shall determine whether the person is a sexually violent predator under 

subsection (a). A hearing conducted under this subsection may be combined with the person's 

26 sentencing hearing. 

27 (f) If a person is a sexually violent predator: 

28 (l) the person is required to register with the local law enforcement authority as 

29 provided in IC ] 1-8-8; and 

(2) the court shall send notice to the department of correction. 

31 (g) This subsection does not apply to a person who has two (2) or more unrelated 

32 convictions for an offense described in IC 11-8-8-4.5 for which the person is required to register 

33 under IC 11-8-8. A person who is a sexually violent predator may petition the court to consider 

34 whether the person should no longer be considered a sexually violent predator. The person may 

file a petition under this subsection not earlier than ten (l 0) years after: 

36 (I) the sentencing court or juvenile court makes its determination under 

37 subsection (e); or 

38 (2) the person is released from incarceration or secure detention~ 

39 A person may file a petition under this subsection not more than one (l) time per year. A court 

may dismiss a petition filed under this subsection or conduct a hearing to determine if the person 

(OBDAR)/I 06 (11) October 16,2012 (I 2:28pm) 
20130106[ver2].wpd 



should no longer be considered a sexually violent predator. If the court conducts a hearing, the 

2 court shall appoint two (2) psychologists or psychiatrists who have expertise in criminal 

3 behavioral disorders to evaluate the person and testify at the hearing. After conducting the 

4 hearing and considering the testimony of the two (2) psychologists or psychiatrists, the court 

5 shall determine whether the person should no longer be considered a sexually violent predator 

6 under subsection (a). If a court finds that the person should no longer be considered a sexually 

7 violent predator, the court shall send notice to the department of correction that the person is no 

8 longer considered a sexually violent predator. Notwithstanding any other law, a condition 

9 imposed on a person due to the person's status as a sexually violent predator, including lifetime 

lO parole or GPS monitoring, does not apply to a person no longer considered a sexually violent 

II predator or offender against children. 

12 (h) A person is not asexually violent predator by operation of law under subsection 

13 (b)(1) ifall of the following conditions are met: 

14 (I) The victim was not less than twelve (12) years of age at the time the offense 

15 was committed. 

16 (2) The person is not more than four (4) years older than the victim. 

17 (3) The relationship between the person and the victim was a dating relationship 

18 or an ongoing personal relationship. The term "ongoing personal relationship" 

19 does not include a family relationship. 

20 (4) The offense committed by the person was not any of the following: 

21 (A) Rape (lC 35-42-4-1). 

22 (B) Criminal deviate conduct (lC 35-42-4-2). 

23 (C) An offense committed by using or threatening the use of deadly 

24 force or while armed with a deadly weapon. 

25 (D) An offense that results in serious bodily inj ury. 

26 (E) An offense that is facilitated by furnishing the victim, without the 

27 victim's knowledge, with a drug (as defined in lC 16-42-19-2( I» or a 

28 controlled substance (as defined in lC 35-48-1-9) or knowing that the 

29 victim was furnished with the drug or controlled substance without the 

30 victim's knowledge. 

31 (5) The person has not committed another sex offense (as defined in 

32 IC 11-8-8-5.2) (including a delinquent act that would be a sex offense if 

33 committed by an adult) against any other person. 

34 (6) The person did not have a position of authority or substantial influence over 

35 the victim. 

36 (7) The court finds that the person should not be considered a sexually violent 

37 predator. 

38 SECTION 9.IC 35-42-4-11, AS AMENDED BY P.L.216-2007, SECTION 47, IS 

39 AMENDED TO READ AS FOLLOWS [EFFECTlVE JULY 1,2013]: Sec. II. (a) As used in 

40 this section, and except as provided in subsection (d), "offender against children" means a person 
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required to register as a sex or violent offender under IC 1I-8-8 who has been: 

2 (I) found to be a sexually violent predator under IC 35-38-1-7.5; or 

3 (2) convicted of one (I) or more of the following offenses: 

4 (A) Child molesting (lC 35-42-4-3). 

5 (B) Child exploitation (lC 35-42-4-4(b)). 

6 (C) Child solicitation (lC 35-42-4-6). 

7 (D) Child seduction (lC 35-42-4-7). 

8 (E) Kidnapping (lC 35-42-3-2), if the victim is less than eighteen (18) 

9 years of age and the person is not the child's parent or guardian. 

]0 (F) Attempt to commit or conspiracy to commit an offense listed in 

II clauses (A) through (E). 

12 (G) An offense in another jurisdiction that is substantially similar to an 

13 offense described in clauses (A) through (F). 

14 A person is an offender against children by operation oflaw if the person meets the conditions 

15 described in subdi vision (I) or (2) at any time. 

]6 (b) As used in this section, "reside" means to spend more than three (3) nights in: 

17 (I) a residence; or 

]8 (2) if the person does not reside in a residence, a particular location; 

19 in any thirty (30) day period. 

20 (c) An offender against children who knowingly or intentionally: 

21 (I) resides within one thousand (1,000) feet of: 

22 (A) school property, not including property of an institution providing 

23 post-secondary education; 

24 (B) a youth program center; or 

25 (C) a public park; or 

26 (2) establishes a residence within one (I) mile of the residence of the victim of 

27 the offender's sex offense; 

28 commits a sex offender residency offense, a Class D felony. 

29 (d) This subsection does not apply to an offender against children who has two (2) or 

30 more unrelated convictions for an offense described in subsection (a). A person who is an 

31 offender against children may petition the court to consider whether the person should no longer 

32 be considered an offender against children. The person may file a petition under this subsection 

33 not earl ier than ten (10) years after the person is released from incarceration (or, if the person is 

34 not incarcerated, not earlier than ten (10) years after the person is released from probation.) 

35 tl1" parote; vvlJiclJcvcl oeet:tr3 tast: A person may file a petition under this subsection not more than 

36 one (I) time per year. A court may dismiss a petition filed under this subsection or conduct a 

37 hearing to determine if the person should no longer be considered an offender against children. Jf 

38 the court conducts a hearing, the court shall appoint two (2) psychologists or psychiatrists who 

39 have expertise in criminal behavioral disorders to evaluate the person and testify at the hearing. 

40 After conducting the hearing and considering the testimony of the two (2) psychologists or 
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psychiatrists, the court shall determine whether the person should no longer be considered an 

2 offender against children. If a court finds that the person should no longer be considered an 

3 offender against children, the court shall send notice to the department of correction that the 

4 person is no longer considered an offender against children. 

5 

6 
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Exhibit D: Schepers v. DOC
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No. 11-3834 

DAVID SCHEPERS, et al., 

Plaintiffs-Appellants, 

v. 

COMMISSIONER, INDIANA DEPARTMENT OF CORRECTION, 

Defendant-Appellee. 

Appeal from the United States District Court
 
for the Southern District of Indiana, Indianapolis Division.
 

No. 1:09-cv-1324 TWP-TAB-Tanya Walton Pratt, Judge.
 

ARGUED MAY 25, 2012-DECIDED AUGUST 28, 2012 

Before POSNER, FLAUM, and WOOD, Circuit Judges. 

WOOD, Circuit Judge. Indiana, like many states, main

tains a public database of persons convicted of sex of

fenses. Its database is called the "Sex and Violent Offender 

Registry" and is accessible via the Internet. See Indiana 

Sex and Violent Offender Registry, http://www. 

icrimewatch.net/indiana.php (last visited August 23,2012). 
People visiting the registry's website find, on each regis

trant's page, a recent photograph, home address, informa
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tion about the registrant's height, weight, age, race, and 

sex, and information about the particular offenses that 

required placemen t on the registry. Some registrants' 

pages may additionally carry the label of "sexually 

violent predator," if they have committed certain serious 

offenses or have had multiple previous convictions for 

specified sex and violent offenses. See IND. CODE 

§ 35-38-1-7.5 (defining "sexually violent predator"). The 

public can search the database by a variety of fields 

(such as offender name or county of residence), and can 

generate a map showing the location of all registered 

offenders living near any address (such as one's home 

or school). 

A class of persons required to register brought this 

suit against the Indiana Department of Correction 

(DOC), alleging that the DOC's failure to provide any 

procedure to correct errors in the registry violates due 

process. In response, the DOC created a new policy to 

give notice to current prisoners about their pending 

registry listings and an opportunity to challenge the 

information. The district court granted summary judg

ment on the ground that the new policy was sufficient 

to comply with due process. But the DOC's new proce

dures still fail to provide any process at all for an 

entire class of registrants-those who are not incarcer

ated. We thus reverse the district court's grant of sum

mary judgment and remand for further proceedings. 

I 

Indiana's registry was enacted in 1994; it was modeled 

on New Jersey's "Megan's Law," the country's first sex 
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offender registration statute. Many states have created 

similar registries since then, spurred no doubt by Con

gress's threat of withholding grant money from states 

that did not. See generally Wallace v. State, 905 N.E.2d 

371, 374 (Ind. 2009) (discussing the history of Indiana's 

registry and the impact of the 1994 Jacob Wetterling 

Crimes Against Children and Sexually Violent Offenders 

Registration Act). Over time, Indiana's registry has 

greatly expanded in scope, in terms of both who is re

quired to register and what registration entails. 

Today, a conviction for any of 21 different offenses, 

including some non-sex offenses such as murder, voluntary 

manslaughter, and kidnapping, requires an offender to 

be listed on the registry. See IND. CODE § 11-8-8-5. Place

ment on the registry comes with a variety of obligations 

and restrictions; failure to comply can have criminal 

consequences. Among other obligations, a registrant 

must periodically report in person to the local law en

forcement authority-for most, annually, and for 

sexually violent predators, every 90 days-to update 

contact information and take a new photograph. ld. 

§ 11-8-8-14. Failure to do so is a felony. ld. § 11-8-8-17. 

Registrants must also allow law enforcement to visit 

and verify their addresses (again annually for most 

and every 90 days for sexually violent predators). Id. 

§ 11-8-8-13. Registrants must carry a valid driver's 

license or state identification card at all times, or risk 

prosecution, id. § 11-8-8-15; they are forbidden from 

changing their names, id. § 11-8-8-16. 

The status of being a "sexually violent predator" carries 

with it extra burdens. In addition to their obligation to 
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register more frequently, sexually violent predators 

are regulated in other ways: they cannot live, work, or 

volunteer within 1,000 feet of a school, public park, 

or youth program center. To do so is a felony. Id. 

§ 35-42-4-10; 35-42-4-11 (c); see also Alex Campbell, Motel 

Home to City's Largest Sex Offender Cluster, INDIANAPOLIS 

STAR, Feb. 18, 2012, available at http://blogs.indystar.com/ 

sta rw a tch/2012/02/18/m otel-home-to-citys-largest-sex

offender-cluster/; Jeff Wiehe, Sex-felon Residency Law 

Vexes Everyone, FORT WAYNE J. GAZETTE, Jan. 8, 2012, 

available at http://www.journalgazette.net/article/ 

201201 08/LOCAL/301 089926/-1/LOCAL11. In ad dition, if 

a sexually violent predator plans to be absent from her 

home for more than 72 hours, she must inform local law 

enforcement in both the county where she lives and the 

county she plans to visit of her travel plans. IND. CODE 

§ 11-8-8-18. 

II 

David Schepers is one of an estimated 24,000 

registrants on Indiana's Sex and Violent Offender Regis

try. (This number comes from data collected in Feb

ruary 2010, at which time the registry contained 24,000 

registrants, some of whose obligations to keep their data 

current had expired, and 11,000 of whom were under a 

current obligation to comply with these rules.) Schepers 

must register because he was convicted of two 

counts of child exploitation in 2006. If one were to visit 

Schepers's registry profile today, she would see those 

two counts along with the designation "Offender 
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Against Children." But for some time in the past, 

Schepers was erroneously designated as a "Sexually 

Violent Predator" and thus was subject to the more bur

densome requirements and restrictions that apply to 

that group. (There is no dispute that Schepers is not 

a Sexually Violent Predator under Indiana law.) He 

tried to correct this error, but he found that the 

DOC provided no official channel or administrative 

mechanism allowing him to do so. He turned to 

informal channels, telephoning officials in the DOC in 

an attempt to get the label removed. When that proved 

unsuccessful, he brought suit against the DOC under 

42 U .S.c. § 1983 on behalf of a class of registrants, 

arguing that the DOC's failure to provide any mechanism 

to correct registry errors violated due process and 

seeking injunctive relief to establish such a procedure. 

In response to the suit, the DOC instituted a new policy 

designed to provide some process to correct registry 

errors. It calls that policy the "Sex and Violent Offender 

Registry Appeal Process." Under the new Appeal 

Process, the DOC must send prisoners notice (consisting 

of two forms-a "notice" and a "specimen") before they 

are released from their institution that explains what 

information will be published on the registry. The notice 

informs the prisoner that if there are any errors 

with his information, he has 20 days to seek review by 

submitting an appeal to the director of the Division 

of Registration and Victim Services. The person 

deciding the appeal (the "Appeal Authority") can then 

request additional information or consult with the pris

oner. The policy does not require the Appeal Authority 
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to hold a hearing, formal or otherwise. After 30 days 

have passed, all appeals are "deemed denied." If an 

appeal is not deemed denied, the prisoner will be 

notified of a decision to grant an appeal in full or in 

part. The prisoner has no right to further review after 

an appeals decision. As we indicated earlier, this 

Appeal Process applies only to those who are incar

cerated in DOC facilities; it does not apply to persons 

listed on the registry who already have been released 

or were never incarcerated in a DOC facility (perhaps 

because they received a probationary sentence or they 

were convicted in another state). 

After enacting this new policy, the DOC moved for 

summary judgment on the basis that the policy was 

sufficient to meet the requirements of ·due process. In 

addition, it argued that the Due Process Clause did not 

apply at all because mistakes in the registry do not 

infringe any constitutionally protected liberty interest. 

The district court rejected the DOC's argument that 

the Due Process Clause did not apply, holding 

that misclassification of registrants does implicate an 

offender's liberty interest and is thus protected by the 

Due Process Clause. But the court agreed with the DOC 

that its new appeals policy was sufficient to meet the 

Clause's requirements, and granted summary judgment. 

Plaintiffs now appeal. 

III 

We review the grant of a motion for summary judg

ment de novo, construing all facts and drawing all infer
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ences in the light most favorable to the non-moving 

party (here, Schepers and the plaintiff class). Lagestee

Mulder, Inc. v. Consolidated Ins. Co., 682 F.3d 1054, 1056 

(7th Cir. 2012). Summary judgment is appropriate if 

there are no genuine issues of material fact and the 

moving party is entitled to judgment as a matter of law. Id. 

We begin by addressing a preliminary argument 

raised by the DOC unrelated to the merits of the due 

process question. The DOC contends that it cannot be 

the entity required to provide process, even if process is 

due, because (it says) it is not the entity responsible 

for mistakes in the sex offender registry. Put briefly, 

the DOC argues that Schepers has sued the wrong de

fendant. The DOC stresses that it "does not publish 

any information on the Internet" and "does not control 

the sex offender registry web site." Instead, those 

tasks are currently performed by the Indiana Sheriff's 

Association. But the DOC. does not and cannot contest 

that, under state law, it is the entity ultimately re

sponsible for the creation, publication, and maintenance 

of the registry. See IND. CODE § 11-8-2-12.4 ("The depart

ment shall ... Maintain the Indiana sex and violent 

offender registry."); id. § 11-8-2-13(b) (listing the DOCs 

registry responsibilities, including requirements that it 

"[e]nsure that the Indiana sex and violent offender 

registry is updated at least once per day with informa

tion provided by a local law enforcement authority" 

and "[p]ublish the Indiana sex and violent offender 

registry on the Internet"). DOCs argument begins to 

unravel when one discovers that the reason why the 

Indiana Sheriffs Association is the entity that publishes 

information on the Internet is because the DOC has 
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contracted with it to do so. We will accept for 

present purposes that state law also gives the sheriffs 

some shared responsibility over the registry, see id. 

§ 36-2-13-5.5, but this does not diminish the DOC's own 

state-law obligations. (Perhaps the DOC could have 

argued that the sheriffs were necessary parties to this 

suit. We doubt that this defense would have been suc

cessful, but no matter: The DOC never raised it and it 

has thus been waived. See FED. R. crv. P. 12(h)(2); Mucha 

v. King, 792 F.2d 602,613 (7th Cir. 1986).) 

Moreover, the facts in the record do not support the 

DOC's attempt to put so much distance between itself 

and the day-to-day operation of the registry. It appears 

that the DOC does have a direct role to play in some of 

the errors that creep into registry listings. The DOC is 

the entity that first decides how offenders should be 

classified and what information will appear in the regis

try. It then passes that information on to the 

Sheriff's Association for publication. Clearly, errors can 

crop up at any of these stages, but surely one of the 

most important points is the stage at which the 

DOC makes an initial registry determination. Thus, 

under state law and in practice, the DOC has sufficient 

responsibility over the registry to be compelled to 

provide any additional process that may be required. 

IV 

A 

That brings us to the heart of the due process claim 

in this case .. Plaintiffs allege that errors in the regis
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try-such as being mislabeled a sexually violent preda

tor-infringe on a liberty interest protected by the Due 

Process Clause, and thus that the DOC is required to 

provide some process to correct those errors. In order 

for state action that injures one's reputation to 

implicate the Due Process Clause, the action must also 

alter one's legal status or rights. The Supreme Court 

applied this principle to allegations of defamation by 

government agents in Paul v. Davis, 424 U.S. 693 (1976), 

where it rejected the argument· that the injury to 

reputation from being included on a list of "active shop

lifters" implicated a liberty interest for due process pur

poses. Rather, the Court held, it is the alteration 

of legal status, in the sense of a deprivation of a right 

previously held under state law, that when "combined 

with the injury resulting from the defamation, justif[ies] 

the invocation of procedural safeguards." ld. at 708-09; 

see also Kahn v. Bland, 630 F.3d 519, 534 (7th Cir. 2010) 

(applying this test). The need to show alteration of 

legal status along with some stigmatic or reputation 

injury is commonly referred to as the '''stigma plus' test." 

Kahn, 630 F.3d at 534. 

The district cou rt held tha t the class members meet 

both parts of the "stigma plus" test. The DOC does not 

challenge that holding on appeal, and so any argument 

on this "issue is therefore forfeited. It did argue before 

the district court, however, that the plaintiffs had failed 

to assert a liberty interest; since this case is being re

manded, we think it prudent to discuss the matter 

briefly. The plaintiff class here is complaining about 

much more than the kind of simple reputational 
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interest asserted by respondent Davis in the Supreme 

Court's case. The Indiana statute deprives members of 

the class of a variety of rights and privileges held by 

ordinary Indiana citizens, in a manner closely analogous 

to the deprivations imposed on parolees or persons on 

supervisory release. Citizens do not need to report to 

the police periodically, nor is their right to travel condi

tioned on notifications to the police in both the home 

and the destination jurisdiction. Unlike Schepers, who 

was forbidden from living within 1,000 feet of a school 

or park while he was categorized as a sexually violent 

predator, members of the public are free to decide 

where they wish to live. These restrictions, in our view, 

fit the requirement in Paul v. Davis of an alteration in 

legal status that takes the form of a deprivation of 

rights under state law. 

Although any kind of placement on the sex offender 

registry is stigmatizing, we agree with the district court 

that erroneous labeling as a sexually violent predator 

is "further stigmatizing to [one's] reputation." Society's 

abhorrence of sexually violent preda tors goes above 

and beyond that reserved for other sex offenders. 

Indiana has taken that position formally through the 

additional restrictions in the law on the sexually violent 

predator's actions. Other courts have reached similar 

conclusions when considering sex offender registration 

systems with "tiered" registration levels. See, e.g., Pasqua 

v. Council, 892 A.2d 663, 675 (N.J. 2006), abrogated on 

other grounds by Turner v. Rogers, 131 S. Ct. 2507 

(2011); New York v. David W., 733 N .E.2d 206,210-11 (N .Y. 

2000). We are satisfied that plaintiffs have shown that 
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the kind of registry mistakes they have alleged here 

implicate a liberty interest protected by the Due 

Process Clause. 

B 

This leaves the question whether Indiana is providing 

whatever process is "due." To answer that question, 

we must balance three factors: "[f]irst, the private 

interest that will be affected by the official action; second, 

the risk of an erroneous deprivation of such interest 

through the procedures used, and the probable value, 

if any, of additional or substitute procedural safeguards; 

and finally, the Government's interest, including the 

function involved and the fiscal and administrative 

burdens that the additional or substitute procedural 

requirement would entail." Mathews v. Eldridge, 424 U.s. 

319,335 (1976). 

The DOC argues that the process it currently pro

vides adequately balances these three factors and 

thus passes muster under the Due Process Clause. But 

there is a glaring problem with this position: it ignores 

the fact that the policy provides no process whatsoever to 

an entire class of registrants-those who are not incar

cerated. If it were impossible to land on the registry 

without a prior term of incarceration, then this might be 

a different case, at least moving forward; those persons 

who had been released before this system was enacted 

would still be out of luck. But that is not the way it 

works. The record leaves no doubt that not all 

registrants are first incarcerated, even though many of 
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the crimes triggering registration are quite serious. More

over, even for people who move from an Indiana 

prison onto the registry and thus obtain whatever 

benefits DOC's procedures offer, there is no guarantee 

that later mistakes will not be made (perhaps, for 

instance, when someone moves from one town to 

another, or a sheriff's department changes computer 

systems). A cursory review of some of the pages on 

the registry itself reveals that registrants are sometimes 

given sentences that are suspended, sentences of proba

tion, or sentences with terms so low (several months) 

tha t they receive credit for time served and never move 

to a DOC facility. 

The DOC complains again that it makes no sense for it 

to be the entity responsible for furnishing notice and 

review to people who are not located in its institu

tions. That, however, is what the Indiana legislature 

decided to do, when it gave DOC control over the 

entire registry, including both those who entered it 

from prison and those who did not. See IND. CODE 

§ 11-8-2-12.4(5) (requiring the DOC to maintain records 

for sex and violent offenders who are not necessarily 

incarcerated). It is not our role to question the wisdom 

of the state's choice in this respect. Taking the system as 

it is, we conclude that the DOC's current procedures 

are inadequate because they fail to provide any way 

for persons not currently incarcerated, including the 

lead plaintiff in this case, to correct errors in the registry. 

This deficiency alone requires us to reverse the 

district court's grant of summary judgment. We are 
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also concerned, however, with the fact that the DOC's 

appeals process never actually requires the DOC to 

review a registrant's complaint. Under the 30-day 

"deemed denied" policy, an appeal never has to be con

sidered before it is rejected. An offender could mail 

his appeal to the DOC appeal authority, only to have it 

sit on a desk unread. Such an appeal would be 

deemed denied after 30 days of inaction. This is not 

sufficient to meet the "fundamental requirement of due 

process"-"the opportunity to be heard 'at a meaningful 

time and in a meaningful manner.'" Mathews, 424 U.s. 

at 333 (quoting Armstrong v. Manzo, 380 U.s. 545, 552 

(1965)). An appeal process must at the very least 

provide for a real opportunity for registrants to bring 

errors to the DOC's attention and, if the arguments 

have merit, to have the errors fixed. 

The DOC finally argues tha t it is not under any legal 

compulsion to provide process to registrants (even 

though it is currently doing so voluntarily for some) 

because adequate state judicial remedies exist to 

correct any errors. It is true that in some circumstances, a 

deprivation of liberty or property might be the result of 

a "random and unauthorized" act by a state official, 

and the aggrieved person is thus relegated to post-depriva

tion remedies such as state tort actions. See, e.g., Parratt 

v. Taylor, 451 U.s. 527, 543 (1981). But as we have ex

plained, the Farratt doctrine "rest[s] on the principle 

that when a state officer acts in a 'random and unautho

rized' way-by unpredictably departing from state law, 

for example-the state has no opportunity to provide a 

pre-deprivation hearing and may instead satisfy due 
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process by providing an adequate post-deprivation rem

edy." Pro's Sports Bar & Grill, Inc. v. City of Country Club 

Hills, 589 F.3d 865, 872 (7th Cir. 2009) (emphasis added). 

Where, however, the ·state has an opportunity to pro

vide pre-deprivation process because the deprivation is 

the "result of some established state procedure," the 

Farratt doctrine does not apply. Logan v. Zimmerman 

Brush Co., 455 U.S. 422, 436 (1982). Like the Indiana 

Court of Appeals, we see the determination of registry 

status as "analogous to an established state procedure, . 

rather than a random and unauthorized act of a state 

official." Myers v. Coats, 966 N.E.2d 652,659 (Ind. App. Ct. 

2012). The DOC uses established procedures to deter

mine a person's registry status, in light of his criminal 

history and the registry definitions under state law, and 

then it publishes that information on the registry website. 

Before publication, an additional procedural step that 

provides an opportunity to check the accuracy of that 

information can easily be incorporated into the estab

lished processes, in order to reduce the frequency of 

any mistakes that happen to arise. 

We agree with the plaintiffs that the state judicial post

deprivation remedies cited by the DOC are insufficient 

to meet the requirements of due process. First, many of 

the remedies to which the DOC points are not available 

to registrants challenging errors like those at issue here. 

See IND. CODE § 11-8-8-22 (available only to persons 

seeking a change in registration status based on changes 

in registration laws after June 30,2007); IND. CODE § 35-38

1-7.5(g) (giving state courts discretionary power to 

change sexually violent predator status after 10 years). 
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And although a writ of mandate under IND. CODE § 34-27

3-1 appears to be theoretically available, its usage is 

disfavored in Indiana law. See Zimmerman v. Indiana, 750 

N .E.2d 337, 340 (Ind. 2001) (Rucker, J., concurring) ("Man

date is an extraordinary remedy viewed with extreme 

disfavor."). The DOC gives no exam pIe of a registrant 

.using a writ of mandate to challenge a registry listing 

in Indiana. Finally, although registrants can, and have, 

challenged registry errors in the course of criminal prose

cutions for failure to comply with registration require

ments, due process does not require a person to risk 

additional criminal conviction as the price of correcting 

an erroneous listing, especially where a simple pro

cedural fix is available much earlier. 

A t this stage, we decline to outline In any more 

detail what sort of process the DOC must enact. Instead 

we leave it open for the parties to determine in further 

proceedings (or, of course, the court, should the parties 

fail to agree on a constitutionally adequate result). We 

note in this connection that due process is "flexible and 

calls for such procedural protections as the particular 

situation demands." Dupuy v. Samuels, 397 F.3d 493, 504 

(7th Cir. 2005) (quoting Mathews, 424 U.S. at 334). It is 

possible that a paper review system would suffice, 

given the fact that registration requirements are not 

discretionary. We also do not prejudge whether or to 

what extent additional process would be required at 

each re-registration event, assuming that the person's 

registration status has not changed. If there are reasons 

to provide additional process at re-registration stages, 

or there is no available judicial review of the DOC's 

denial of an appeal, the parties or the court will need 
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to consider whether DOC must provide somewhat 

more extensive process. See Dupuy, 397 F.3d at 504 

(" As long as substantial post-deprivation process is 

available, the pre-deprivation process ... need not be 

elaborate or extensive. Rather, in many situations, it 

should be an initial check against mistaken decisions."). 

We conclude with the observation that providing addi

tional procedures to correct registry errors may wind up 

benefitting the state as well as registrants: Erroneously 

labeling an offender a sexually violent predator 

imposes unnecessary monitoring costs on state law en

forcement and reduces the efficacy of the registry in 

providing accurate information to the public. See Indiana 

Sex Offender Registry Full of Inaccuracies, EVANSVILLE 

COURIER & PRESS, Apr. 21, 2012, available at http://www. 

courierpress.com/news/2012/apr/21/indiana-sex-offender

registry-full-inaccuracies/ (quoting the"director of legisla

tive"affairs at the National Center for Missing & Exploited 

Children" calling the errors "troubling" because "[t]he 

value of the public registry as a child protection tool is that 

the information is accurate"). Reducing these errors is in 

the interest of the state as well as the plaintiffs. 

* * * 

On remand, we encourage the parties to work together 

to come to an agreement that fits within the boundaries 

outlined above" As it stands, the DOC's process is con

stitutionally insufficient. We thus REVERSE the district 

court's grant of summary judgment and REMAND for 

further proceedings consistent with this opinion. 

8-28-12 



Exhibit E: Cline v. State
 



Indianapolis, Indiana 

IN THE
 
COURT OF APPEALS OF INDIANA
 

JERElYILtlli CLINE, 

Appellant-Petitioner, 

)
)
)
) 

Ys. ) No.06A05-1111-M1-611 

STATE OF fr./-nIANA, 

Appellee-Respondent. 

)
)
)
) 

APPLLl.L FROM THE BOONE CIRCUIT COURT
 
The Honorable J. Jeffrey Edens, Judge
 

Cause No. 06COl-1103-Ml-256
 

July 26, 2012 

OPINION - FOR PUBLICATION 

BAILEY, Judge 

FOR PUBLICATION 

ATTORNEY FOR APPELLANT: 

DEBORAH K SlYlITH 
ThomtO"wn, Indiana 

ATTORJ'iEYS FOR APPELLEE: 

GREGORY F. ZOELLER 
Attomey <:;Jeneral ofIncliana 

FR<\":'i"CES BARROW 
Depnty Attomey General 



Case Summary 

The Boone Circuit Comt detennined that Jeremiah Cline (<<Cline") is not requu'ed to 

register as a sex offender, but also determined that it lacked authority to order the removal of 

Cline's name and infonnation from the Indiana Sex 01Iender Registry ("the Registry"), 

Cline appeals and presents the sole issue ofwbether the tTial couli has authority to explmge 

C1Ule's infol1l1ation from the Registry. We affinn. 

Facts and Procedural History 

Then twenty-year-old Cline engaged in sexual intercourse with a fifteen-year-old in 

February of2001 and with a fomieen-year-old on June 4,2001. On May 31,2002, Cline 

pled guilty to two counts of Sexual1ilisconduct with a Minor, as Class C felonies. 1 He was 

sentenced to six years imprisoDIllent, \vith two years suspended. 

The lndiana Sex Offender Act (originally enacted in 1994) ("the Act"), was amended, 

effective July 1, 2001 such that one convicted of the Clime of Sexual rvllscondl1ct with a 

Minor, as a Class C felony, was required to register as a sex offender. Although Cline's 

Climes predated the statutoly change, be was required upon release from incmceration to 

register accorclillgly, 

On July 26,2011, Cline filed his «A.mended Petition to Remove Petitioner From Sex 

Offender Registration Requirement." (App.20.) A hearing was conducted on July 27, 2011. 

On October 24, 2011, the trial comi issued an order with specific findings, The trial court 

fOlmd that Cline had no obligation to continue to register as a sex otfender, because 

Ind. Code § 35-42-4-9(a). 
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application of the statutolY change would constitute ex pOst facto punishment as to him. 

However, the trial court also found that it lacked authority to expunge Cline's existing 

infOlIDation from the Regishy. This appeal ensued. 

Discussion and Decision 

1. Standard of Review 

Cline petitioned for reliefpursuant to the provision ofthe Act allowing a sex offender 

to petition to remove the designation or register lmder less restrictive conditiollS. Ind. Code § 

11-8-8-22. Generally, a h'ial court's ruling on a petition for relief filed lmder subsection 22 is 

reviewed for an abuse of discretion. Lucas v. McDonald. 954 N.E.2d 996, 998 (Ind. Ct. App. 

2011). Here, however, the issue presented is one of law. 

The intelpretation of a statute is a legal question that is reviewable de novo. Avemco 

Ins. Co. v. State ex rei. McCmty, 812 N.E.2d 108, 115 (Ind. Ct. App. 2004). We owe no 

deference to a hial comt's detenIDnation. Bowlin£!: v. State. 960 N.E.2d 837, 841 (Ind. Ct. 

App. 2012). The goal of statutory construction is to detennine anel implement legislative 

intent. Fort \VaVl1e Patrolmen's Benev. Ass'n v. FOlt \Vavne, 903 N.E.2d 493, 497 (Ind. Ct. 

App. 2009), h·ans. denied. We read all sectiollS of an act and shive to give effect to all 

prOVISIons. Id. "We will not read into a statute that \vhich is not the manifest intent of the 

legislature. For this reason, it is as imp011ant to recognize not only what a statute says, but 

also what a statute does not say." Cox v. Canh'ell, 866 N .E.2d 798,809 (Ind. Ct. App. 2007) 

(citation and quotation marks omitted), trans. denied. 

II. Analvsis 
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Indiana law requires persons convicted of sex or violent crimes to repOlt to and 

register with local law enforcement. Ind. Code§ 11-8-8-14. Sex offenders must fulfill 

obligations including providing personal infonnation, registering annually/ being 

photographed, cmd keeping law enforcement authority apprised of any changes in work or 

residence. See id. Sex offender registry infonnation appears on an Intemet \vebsite jointly 

established and maintained by Indiaml sheriffs. Ind. Code § 36-2-13-5.5

HO\vever, effects of the Act have been declared in violation ofthe ex post facto clause 

contained in the Indiana Constitution,3 as applied to persons who had committed their crimes 

plior to the imposition of any registration requirement. See Wallace v. State. 905 N.E.2d 

371, 384 (Ind. 2009) (defendant's conviction for failillg to register as a sex offender \"raS 

reversed because the registration statute, as applied to him, added punishment beyond that 

which could have been imposed when he conmlitted his crune), reh'g denied; see also State 

v. Pollard, 908 N.E.2d 1145, 1154 (Ind. 2009) (uial comt properly dismissed charge that 

Pollard violated the residency restriction provision of the Sex Offender Registration Act 

when he had served his sentence before the Act was enacted and application to him would 

add punisImIent beyond that possible when his crime was conmlitted).~ 

2 Sexua.lly violent premtors must register every 90 days. Ind. Code § 11-8-8-14(b) 

3 A.l1icle L section 24 of the Indiana Constitution provides th;lt "[nJo ex post facto l<1\v ... shall ever be passed." 

~ However, on the same day that it handed dO\vll Wallace, our supreme COUlt haudecl down Jensen v. State, 905 
N.E.2cl384, 394 (Ind. 2009), a plurality decision supporting the proposition that ponions of the Act reqnirlllg 
lifetime registration may be applied rdroactively if the offender was already required to register at the time of 
his offense. Jensen, who had pled gnilty to child molesting while the registration stahlte included a ten-year 
reponing requirement, and was subsequently adjndicated a sexually violentpredator and ordered to register for 
life, did 110t demonstrate aviolation of the ex post facto clause. Id. See also Lemmon v. Harris, 949 N.E.2d 
803 (Ind. 2011) (applying Jensen and concluding tha~ a sexual violent predator designation with lifetime 

4
 



Subsequent to the Wallace decision, our Legislatnre amended the Act such that it 

includes a provision allowing a sex offender to petition for removal of fue designation, 

providing in relevant paIt: 

(c) A person to whom this section applies lllay petition a court to: 
(1) relllove the person's designation as an offender; or 
(2) require the person to register lmder less restrictive conditions. 
(d) A petition lillder this section shall be filed in the circuit or snpeIior court of 
the county in which the offender resides 

(g) A cOlU1 may grant a petition under this section if, following a hearing, the 
cOUl1 makes the follo\ving findings: 
(1) The law requil1ng the petitioner to register as an offender has changed 
since the date on which the petitioner was initially required to register. 
(2) If the petitioner who was required to register as an offender before the 
change in law engaged in the same conduct after the change in lavv occlUTed, 
the petitioner would: 

, (A) not be required to register as an offender; or 
(B) be required to register as an offender, but lmder less restrictive 

conditions. 
(3) If the petitioner seeks relief lmder this section because a change in lmv 
makes a previously unavmlable defense available to the petitioner, that the 
petitioner has proved the defense. 

Ind. Code § 11-8-8-22(c)-(d),(g). Cline contends that the fmegoing is a statutory codification 

of Wallace, and must be interpreted so as to not only relieve him of future obligations but 

also to provide for removal of his name and existing infonnation from the Registry. 

According to Cline, complete expungement is required to avoid ex post facto punishment 

because retention of identifying infOlUlahon (even without a duty to provide updates) has a 

plmitive effect upon him akin to the ex post facto plUllshment discussed in Wallace. He thus 

argues that, not only should he not have to register in the futme, he should be placed in a 

registration requirements did not violate theex post facto clause). 
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position as if he had never reported his personal infonnation. 

In Wnllace, our supreme court recognized that the Act Imposes "significant 

affll1nntive obligations and a severe stigma on every person to whom it applies" and "exposes 

registrants to profOlmd Inuniliation and community-wide ostracism." 90S N.E.2d at 379-80. 

Mindful of such onerous effects, the Court highlighted a deficiency of the Act as it then 

existed, observing: 

In this jmisctiction the Act makes infol1nation 011 all sex offenders available to 
the general public without restriction and without regard to whether the 
individual poses any pmiicular future lisk. Indeed we think it significant for 
this excessiveness inquiry that the Act provides no mechanism by which a 
registered sex offender can petition the court for relief from the obligation of 
continued registration and disclosure. Oftenders cannot shorten their 
registratioll or notifi cation peliod, even on the clearest proof ofrehabilitation. 

Wallace, 905 N.E.2d at 384. Et1ec6vely, our supreme court invited the Legislature to 

provide a "mechanism by which a registered sex offender can petition the court for relief 

from the obliQation of continued registration and disclosure" or for shOliening the time of 

obligation. Id. (emphasis added.) The Legislahlre responded by enacting a mechanism for 

relief from registration obligations alld for sh0l1ening of the peliod of obligation. Notably, 

the Wallace COUli did not address expungement: nor ctid the legislative response specifically 

do so. 

Although Cline claims he \vill have to endure the stigma associated \vith registration 
v L· L 

even if he does not register ill the fuhlre. the fact that Cline committed sex crimes is a matter
~ -

ofpublic record. We do not read the Wallace decision as broadly as does Cline; it does not 

insulate an offender from all punitive consequences associated \;vitb having committed his 

6
 



climes.s Fm1hennore, the stahltOly provision under which Cline sought relief does not 

include an explmgement provision.6 \Ve will not add such a provision. See Cox, 866 N.E.2d 

at 809 (observing that we ""ill not read into a statute that which is not the manifest intent of 

the legislature). 

Nonetheless, a panel of tills Court has very recentlyobserved: "The undisputed facts 

here establish that the DOC [the lncliana Depcutlllent of COlTection] dete11lll11eS whether an 

incarcerated individual belongs on the Regisuy and also handles comolaints about mistaken 

sex offender reeistrations." Mvers v. Coats. 966 N.E.2d 652, 658 (Ind.Ct. App. 2012) 

(emphasis added). We further observed that the DOC had added an adminisu'ative appeal to 

allow for challenges to en'ors on the Registry. ld. at 4, nA. Cline is not precluded from this 

avenue, although we express no opinion on the breadth of relief to be afforded, if any. 

Cline has not demol1su'ated his entitlement to expungement as a juclicial remedy; the 

trial coun clid not misapply the la\v. Accordingly, \ve affmn the trial COllli. 

Affmned. 

5 We acknowledge that, in Brogan v. State, 925 N.E.2d 1285, 1289 (Ind. Ct. App. 2010), a panel of this Court
 
. stated that Indiana Code Section 11-8-8-22, as revised in 2010, "provides for a petition by a sex offender to
 
have Ius name removed from the designation as a sex offender so as to relieve bim from tbe duty to re?ister as
 
a sex offender." In determining whetber Brogan's motion for removal from the Registly was a cognizable
 
vehicle for his ex post facto argument, the Comi appeared to equate "removal of the person's name fi.-om any
 
sexu<ll offender regisny" with "relie[f] from the obligation to register." ld. at 1289-90. In holding that Noble
 
Cmillry was not the appropriate fonun in which to obtain judicial relief directing removal ofBrogan's nmne,
 
the Conrt observed: "One thing is patently clear from tbe Wallace decision. Brogml is entitled to bave his
 
name removed from any sex offender regisny whicb bas resulted from his 1994 convictions in Noble COlillty."
 
Id. at 1291. See also Clampinv. State. 932 N.E.2d 1256, 1253 (Ind. Ct. App. 2010) (directing the trial conrt
 
to consider an amended petition "to remove [Clampitt]'s name from Indiana's sex offender regislIy') 

6 The general expllngemellt statute. Indiana Code § 35-38-5-1. affords relief only when there bas been no 
cbarge follO\;ving an anest or where a cbarge is dismissed because ofmistaken identity, no offense was in fact 
committed, or there is an absence ofprobable cause. 
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MATI:IIAS, J., concurs.
 

ROBB, CJ., dissents "vith opinion.
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IN THE 
COURT OF APPEALS OF INDIAl'lA 

JEREMltlli CLINE, 

Appellant-Petitioner, 

vs. 

STATE OF INDIANA, 

Appe1I.ee-Respondent. 

)
)
)
)
)
)
)
)
) 

No.06A05-1111-i\r1I-61l 

ROBB, Chief Judge, dissenting 

I respectfully dissent. I begin to explain why by briet1y describing the fachlal and 

legal context. Upon Cline's release from incaIceration, a state office required Cline to add 

his name <Uld inf011l1atioll to the sex otIender registry. He later took the initiative to request 

the court remove7 his name and information, alleging it was unlawful to require him to have 

registered at all. Following a hearing, the trial conrt agreed with Cline that authorities 

7 TIle majority and the trial coun refer to Cline's request as one ofexplmgement. \\lhile his 
request for removal ofhis name and information from the registry does constitute "expungement" in some 
f01111, expungement is a term of art wh1ch refers to complete removal of an arrest from one's criminal 
history retained by a local, regional, or state entity. ~ Ind. Code §35-38-5-3. and limited access to one's 
crilllinal history UpOD the passage offifteen years since the date of discbarge from probation, 
implisolll1lent, or parole, see Ind. Code 35-38~5-5. Expungement is similar to what Cline requests 
rega.rding the sex offender registry, but tbe distinction is significant enough and the simHality is potentially 
confusing enough that I believe it impOitant to use different nomenc1arure in discussing Cline's case. I 
refer to Cline's request as one to ~ bis nalne a.nd mfOlmation from the sex offender registry, and 
conclude ills petition does not seek explmgement of his arrest or conviction from his criminal record. 
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violated the Indiana Constihltion by requiripg he add his Dame and infonnation to the regisuy 

in the fIrst place, I agree, and the majOlity appears to as welL 

The majority ruther concludes, though, that uial cOlU1s have no auiliority to correct 

this admitted constitutional violation by ordering the removal of an enoneous-regisu'ant's 

Dame and infomlation from the regisuy. It is this latter conclusion from which I respectfully 

dissent 

Before going nnther, it is important to note what this case is 110t about It is not about 

detenniuing whether the registry requirement is an ex post facto law as applied to Cline. It is 

Dot about removing one's name and information from the regishy due to a change in the law 

that eliminates an offense for which one 1llust register. For instance, it is not about one '.vho 

initially registered pursuant to a statute requiling registry for a conviction of sexual 

misconduct with a minor and later seeks removal upon a statutory change so that one later 

convicted of that offense is not required to-register. TIus case is also not about removal of 

one's llame and iluormatioll from the registry or temunation of the duty to register upon the 

passage of a period oftime since he or she began registeling. See Ind. Code § ll-8-8-19(a). 

Finally, this case iSBot about expungement of a conviction from one's criminal histOly or 

record. 

This is a case about whether a person who should not have had to but was elToneously 

required to add Ius name and infomlation to the regisuy ill the fIrst place is entitled to relief 

in the foml ofhaving his name and infOlmation removed. The backdrop is ·Wallace, in which 

our supreme C01u1 held that the sex otIender registration act was unconstitutional as applied 
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to one who committed bis offense before the act was enacted. See 90S N.E.2d at 384. 

Specifically, the comt beld tbat it "violates the prohibition on ex post facto laws contained in 

the Indiana Constitution because it imposes burdens that have the effect of adding 

plmisbment beyond that which could have been imposed when his crune was committed." 

let The General Assembly responded by amending Indiana Code section 11-8-8-22 to 

address the supreme cou11's ex post facto concem. 

11111S, tills case is also about intelpreting and applying section 11-8-8-22. This section 

is poorly written and confusing. Nevertheless, a logical reading ofthe following subsections 

of section 11-8-8-22 detemllnes the fate of Cline's petition.S 

(b) Subsection (g) applies to an offender required to register under this cbapter 
if, due to a change in federal or state law after J1Ule 30, 2007, an individual 
who engaged in the same conduct as the offender: 

(1) would not be required to register 1illder this chapter; or 
(2) would be required to register under this chapter but lmder less 
restrictive conditions theUl tile otIender is required to meet. 

(c) A person to whom tills section applies nmy petition a com1 to: 
(1) remove the person's designation as an offender; ... 

*** 
(g) A court may grant a petition under this section if, following a hearing, tbe 
COUlt makes the followulg findings: 

(1) The 1m.v requirillg the petitioner to register as an offender has changed 
since tbe date 011 v·.rruch the petitioner was initially required to register. 
(2) If the petitioner wbo was required to register as an offender before the 
change in law engaged in the same conduct after the change in lmv. 
occurred, the petitioner would: 

(A) not be requu'ed to register as an offender; or 
(B) be required to register as an offender, but under less restrictive 
conditions. 

g As to the principles governing our court's int~rpretation of a statute, I agree \vith tl1e majority's 
references to and reading of Avemco, Bowlin!?:, F011 WaYne Patrohnen's Benev. Ass'n, and Cox. See Slip 
Op. at 3. 
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(3) If the petitioner seeks relief under this section because a change in law 
makes a previously unavailable defense available to the petitioner, that the 
petitioner has proved the defense. 

The COUlt has the discretion to deny a petition lmder this section, even if the 
court makes the findings lmder this subsection. 

Ind. Code§ 11-8-8-22. 

Subsection (c) states that the relief Cline seeks is available so long as tbe section 

applies to Cline. Subsection (b) states that a COUlt may grant a petition to remove one's 

designation as an offender, refening to subsection (g), if"a change in federal or state law" 

after a celtain date resulted in particular consequences for others. Subsection (g) also 

describes a com1's authority regarding the registry when pm1icular changes in the law occur. 

The only way the repeated references to a "change in law" in section 11-8-8-22 make 

sense is if the section addresses the supreme com1's concern that some applications of the 

regisay laws lead to violations of the Indiana Constitution's ex post facto clause. If the 

statute - particnlarly subsection (c) - does not mean that a court may remove an offender's 

nmne and infol1IIation from the regisu)7, then it has no meaning at all. "The goal of statutory 

construction is to detennine, give effect to, and implement the intent of the General 

Assembly." Sanders v. Bd. of Comm'rs of Brown Cntv., 892 N.E.2d 1249, 1252 (Ind. Ct. 

App. 2008), u-ans. denied. "[I]n seeking to give effect to the legislature's intent, \ve ... 

strive to give effect to aU of the provisions so that no part is held mearlingless if it can be 

reconciled with the rest of the stahlte. We presume that our legislature intended for its 

language to be applied in a logical maImer consistent with the statnte's underlying policy and 

goals_" FOlt \Va'me Patrolmen's Benev. Ass'n. 903 N.E.2d at 497-98 (citations omitted). 
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Further, to the extent it is clear that section 11-8-8-22 is intended to address the 

Indiana Constitution's prohibition of ex post facto laws, the authOlity to remove an 

offender's name and infonnation fi:om the registry must rest with someone_ Subsection (c) 

states that the authority rests with the trial c0U11_The majority suggests Cline take up his 

cause with the Department of Correctioll. I believe the ilial COlu1 is the appropriate a:l1thority, 

first because it is explicitly designated as such in subsection (c), and second because Cline's 

allegation that his listingviolates the Indiana Constitution is one which hial courts have the 

3utllOrity and legal training to addTess. 

The majoJity also supports its decision, in pmi, by contending that removal of Cline's 

name and infOlmation from the regisny would be pointless because Cline's convictions 

would remain pmi ofthepnblic record even ifhe receives the relief he seeks_ This implies 

that the regisny is not harmful or punitive, and perhaps is merely a replica of the already

public clim..inal histOlyof offenders_ Om supreme comi concluded that the registry is 

punitive for its relative e.""{cessiveness, especially, as the majOJity points out, because as 

fOl111Ulated at the time of 'Wallace, there was "no mechanism by which a registered sex 

offender can petition the cOUIi for relief from the obligation of continued registration and 

disclosure." Slip Op. at 6 (quoting \Vallace, 90S N.E.2cl at 384} As the majority n?tes, 

section 11-8-8-22 rn..ight have pmiially or fully addressed this concem_ 

Regardless, tile supreme comi concluded the regisny is pmlitive for other reasons too: 

because it "impose[s] substantial disabilities on registrallts," Wallace, 905 N_E.2d at 380, 

"resembles the pUllis1llnent of shaming," is "comparable to conditions of supervised 
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probation or parole," id. at 381, and it "promote[s] community condemnation of the 

offender," id. at 382 (quotation omitted). TIlerefore, it is incolTect to suggest that removal of 

Cline's name tI-om the registry would be pointless. To the extent the majority constmes 

Cline's request as one to eliminate ail punitive consequences associated with having 

cOlmnitted his offenses, I believe that to be a different issue. 

For these reasons, I respectfully dissent. 
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Exhibit F: Potential amendment to 
sex and violent system draft offered 
by Larry Landis 



POTENTIAL AMENDMENT TO SEX AND VIOLENT OFFENDER RESISTRATION SYSTEM DRAFT 

10/17/12 Criminal Law & Sentencing Policy Study Committee 

1. Removes the requirement that the department maintain the names of persons no longer required 

to register on the Sex and Violent Offender Registry 
2. Allows a person who is no longer required to register due to a change in state or federal law to 

petition the court to remove the person from the registry. 

IC 11-8-2-13 
Operation of the Indiana sex and violent offender registry 

See 13. (a) The Indiana sex and violent offender registry established under IC 36-2-13-5.5 and 

maintained by the department under section 12.4 of this chapter must include the names of each 

offender who is or has been required to register under Ie 11-8-8. 

(b) The department shall do the following: 

(1) Ensure that the Indiana sex and violent offender registry is updated at least once per day with 

information provided by a local law enforcement authority (as defined in IC 11-8-8-2). 

17\ p"br;~'l the Indiana sex and violent offender registry on the Internet through the computer 

P.(1LO\'JdY administered by the 
(,flice of technology established by IC 4-13.1-2-1, and ensure that the Indiana sex and violent offender 

registry displays the following or similar words: 

"Based on information submitted to law enforcement, a person whose name appears in this 

r."'g:=,try has been convicted of a sex or violent offense or has been adjudicated a delinquent child for an 

act that would be a sex or violent offense if committed by an adult.". 

As added by P.L.140-2006, SEC11 and P.L.173-2006, 5EC11. Amended by P.L.216-2007, 5EC9. 

IC 11-8-8-22 
Procedure for retroactive application of ameliorative statutes 

See 22. (a) As used in this section, "offender" means a sex offender (as defined in section 4.5 of this 

chapter) and a sex or violent offender (as defined in section 5 of this chapter). 

(b) Subsection (g) applies to an offender required to register under this chapter if, due to a change in 
federal or state law aher June 30, 2007, an individual who engaged in the same conduct as the offender: 

(1) would not be required to register under this chapter; or 

(2) would be required to register under this chapter but under less restrictive conditions than the 

offender is required to meet. 

(c) A person to whom this section applies may petition a court to: 

(1) remove the person's designation as an offender and remove all information regarding the 

person from the registry; or 

(2) require the person to register under less restrictive conditions; or. 

(d) A petition under this section shall be filed in the circuit or superior court of the county in which the 

offender resides. If the offender resides in more than one (1) county, the petition shall be filed in the 

circuit or superior court of the county in which the offender resides the greatest time. If the offender 

does not reside in Indiana, the petition shall be filed in the circuit or superior court of the county where 

the offender is employed the greatest time. If the offender does not reside or work in Indiana, but is a 

student in Indiana, the petition shall be filed in the circuit or superior court of the county where the 

offender is a student. If the offender is not a student in Indiana and does not reside or work in Indiana, 

the petition shallbe filed in the county where the offender was most recently convicted of a crime listed 
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in section 5 of this chapter. 

(e) After receiving a petition under this section, the court may: 

(1) summarily dismiss the petition; or 

(2) give notice to: 

(A) the department; 

(B) the attorney general; 

(C) the prosecuting attorney of: 

(i) the county where the petition was filed; 

(ii) the county where offender was most recently convicted of an offense listed in section 5 of 

this chapter; and 

(iii) the county where the offender resides; and 

(D) the sheriff of the county where the offender resides; 

and set the matter for hearing. The date set for a hearing must not be less than sixty (60) days after the 

court gives notice under this subsection. 

(f) If a court sets a matter for a hearing under this section, the prosecuting attorney of the county in 

which the action is pending shall appear and respond, unless the prosecuting attorney requests the 

attorney general to appear and respond and the attorney general agrees to represent the interests of 

:bc ~'ute 'n ~he m3tter. If the attorney general agrees to appear, the attorney general shall give notice 

'.0: 
(A) the prosecuting attorney; and 

(B) the court. 

(g) A court may grant a petition under this section if, following a hearing, the court makes the 

following findings: 

(i) The law requiring the petitioner to register as an offender has changed since the date on which 

the petitioner was initially required to register. 

(2) If the petitioner who was required to register as an offender before the change in law engaged 

in the same conduct after the change in law occurred, the petitioner would: 

(A) not be required to register as an offender; or 

(B) be required to register as an offender, but under less restrictive conditions. 

(3) If the petitioner seeks relief under this section because a change in law makes a previously 

unavailable defense available to the petitioner, that the petitioner has proved the defense. 

The court has the discretion to deny a petition under this section, even if the court makes the findings 

under this subsection. 

(h) The petitioner has the burden of proof in a hearing under this section. 

(i) If the court grants a petition under this section, the court shall notify: 

(1) the victim of the offense, if applicable; 

(2) the department of correction; and 

(3) the local law enforcement authority of every county in which the petitioner is currently required 

to registe r. 

(j) An offender may base a petition filed under this section on a claim that the application or 

registration requirements constitute ex post facto punishment. 

(k) A petition filed under this section must: 

(1) be submitted under the penalties of perjury; 

(2) list each of the offender's criminal convictions and state for each conviction: . 

(A) the date of the judgment of conviction; 

(B) the court that entered the judgment of conviction; 

(e) the crime that the offender pled guilty to or was convicted of; and 

(D) whether the offender was convicted of the crime in a trial or pled guilty to the criminal 
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charges; and 
(3) list each jurisdiction in which the offender is required to register as a sex offender or a violent 

offender. 

(I) The attorney general may initiate an appeal from any order granting an offender relief under this 

section. 
As added by P.L.216-2007, SEC. 30. Amended by P.L103-2010, SEC.2. 
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