Managing Liability as a Board Member
IC 34-6-2-127 and IC 34-30-4

This is unquestionably an age of litigation. We are quick to take each other to court for
the smallest of reasons. When you take on the very public responsibility of governing the li-
brary, you naturally get the liability of that task as part of the package. The season is always
open on public figures.

“It’s good business to
assess the risk

and understand

the extent of

your liability.”

The liability risk is not an overwhelming factor in service to this board. It is
relatively rare that a nonprofit board member is successfully sued for actions as a
board member. But it's just good business to assess the risk and understand the ex-
tent of your liability.

Legal requirements for the library board, such as compliance with the Indiana
"Open Door" law and conflict of interests, is covered in more detail in other sections

of this manual. But there are a few general rules that every board member should understand to
reduce risk for yourself and the library.

1) Pay attention. Your greatest liability risk comes from negligence in doing the
job as it is supposed to be done. When you miss meetings, vote on issues without
adequate preparation or study, fail to carefully evaluate the financial status of the
library or just don't take the time to do the job right, you are walking on dangerous
ground.

Your primary task as a board member is to pay attention and
keep things running right. By taking your seat at the board table, you
accept that responsibility. If you then fail to actually take due care in
governance of the library for the community, you are negligent and
liable for that negligence.

Pay attention to financial reports and the annual audit. Read the minutes of the
meetings for accuracy. Have adequate and correct information and understand the
issues before making decisions. Evaluate the director and the progress of the library
annually.

2) Know your board policies well and follow them. Failure to have a policy when
you should have one or failure to abide by the policies you have approved is often a
source of litigation.
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3) Use common sense in taking action as a board member. No one has to tell you
that some issues such as potential employment discrimination or manipulating funds
are dangerous and will very possibly land you in court.

4) Seek legal counsel when a question of legality arises. Board members often ap-
prove major contracts for the library. It should be standard procedure to have con-
tracts reviewed by an attorney before the board gives approval.

5) Check your board's Directors and Officers (Errors and Omissions) insur-

ance policy to know what it covers and what it does not cover. Most homeowner’s

liability policies do not cover your liability as a board member, so your board should

consider additional coverage for the board through the library's insurance package.

See the Accounting and Uniform Compliance Guidelines Manual for Libraries for
limitations on general liability insurance.

6) Take preventative measures. Request that your library legal counsel
H|  discuss liability risks with the full board. Many insurance companies

also provide risk management programs for organizations like the library.

Ask your insurance carrier to provide such a program for your board.

@F 7) Do only what the law says your board can do. The general rule for
staying legal for most organizations is that if the law does not prohibit something
then it is permitted. However, under Indiana law, library boards may not do any-
thing but what is spelled out in the Indiana library law. In Indiana, libraries do not
have “home rule”.

8) Ask your library director to explain how your library assures compliance
with the following:

e Intellectual freedom « Drug-free workplace

e Family Medical Leave Act « Federal privacy laws

e Affirmative action « Copyright laws

e Equal employment laws « Sexual harassment policy
e Americans with Disabilities Act

Noncompliance with those laws could result in legal action against the board.
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“As a board
member of a
public library,
you are a

public servant.”

practice. The following list is a suggested code of ethical conduct your board could adopt for

Board Member Ethics

IC 35-44-1-3 (Conflict of Interest)

Beyond the strict legal definition of how board members should conduct them-

selves, there are board member ethics. As a board member of a public library, you are
a public servant. The public expects that your performance will always be above ques-

tion and for the public good, not for your own interest or another special interest.

Most professional employees are covered by a code of ethics or standards of

all board members.

As a member of the library board I will:

M Listen carefully to the board members who are my teammates.
[V Respect the opinion of the other board members.

M Respect and support the majority decisions of the board.

[V Recognize that all authority is vested in the board when it
meets in legal session and not with individual board members.

M Keep well-informed of developments that are relevant to issues
that may come before the board.

M Participate actively in board meetings and actions.

VI Call to the attention of the board any issues that | believe will
have an adverse effect on the library.

V1 Attempt to interpret the needs of the community to the library
and interpret the action of the library to the community.

I Refer complaints about the library to the proper level on the
chain of command.

[ Recognize that the board member’s job is to ensure that the li-
brary is well-managed, not to manage the library.
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As a member of the library board I will:

M Vote to hire the best possible person to manage the library.

[ Represent the whole community to the library and not a par-
ticular area or group.

VI Do my best to ensure that the library is well maintained, finan-

cially secure, growing and always operating in the best interest
of the community.

V1 Always work to learn more about the board member’s job and
how to do the job better.

VI Declare any conflict of interests between my personal life and
my position on the library board and avoid voting on issues
that appear to be a conflict of interests.

M SBOA Uniform Conflict of Interest, Form 236
http://www.in.qov/shoa/2416.html

V1 See also Accounting and Uniform Compliance Guide-
lines Manual for Libraries, Chapter 7
http://www.in.gov/sboa/files/lib2013 007.pdf

VI Abide by the ethics and conflict of interest statements in the
board bylaws, as required in 590 IAC 6-1-4(g)
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As a member of the library board,
I will not:

M Be Critical, in or outside of the board meeting, of fellow board
members or their opinions.

VI Use any part of the library for my personal advantage or the
personal advantage of my friends or relatives.

M Discuss the confidential proceeding of the board outside the
board meeting.

[ Promise prior to a meeting how | will vote on any issue in the
meeting.

M Interfere with the duties of the director or undermine the direc-
tor’s authority.

Don’t Do
This!
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Notes:
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