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which explained that because of the data submitted, the SMV Rule was not applicable to 
South Bend. 

43. On cross-motions for summary judgment, each party bears the burden of proving whether
IDEM properly determined that South Bend was not eligible for a SMV under 327 IAC 5-
3.5. This Court finds the term "consistently" to be ambiguous. Regulatory history supports
Petitioner South Bend's position that IDEM should have granted its SMV, as it did in the
twelve years preceding internal adoption of the 90 percent rule. Petitioner City of South
Bend Wastewater Treatment Plant has met its burden on its motion for summary judgment;
Respondent Indiana Department of Environmental Management has not. As there is no issue
of material fact, summary judgment in favor of South Bend is appropriate on the issue that
IDEM should have granted its SMV application.

44. On summary judgment, IDEM complied with its requirements under 327 IAC 5-3-15 by
providing a response to South Bend's comment, and was not required to provide the
reasoning behind its SMV determination. There is no genuine issue of material fact, and
IDEM is entitled to judgment as a matter of law on this issue.

FINAL ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that on the issue as to 
whether the Indiana Department of Environmental Management properly denied Petitioner South 
Bend Wastewater Treatment Plant's 2016 application for a Streamlined Mercury Variance under 
327 IAC 5-3.5, et seq., Sunnnary Judgment is GRANTED as to Petitioner South Bend 
Wastewater Treatment Plant, and DENIED as to Respondent Indiana Department of 
Environmental Management. On the issue as to whether the Indiana Department of 
Environmental Management complied with requirements under 327 IAC 5-3-15 to respond to 
South Bend Wastewater Treatment Plant comment, Summary Judgment is GRANTED as to 
Respondent Indiana Department of Environmental Management and DENIED as to Petitioner 
South Bend Wastewater Treatment Plant,. All further proceedings are VACATED. 

You are further notified that pursuant to provisions of I.C. § 4-21.5-7-5, the Office of 
Environmental Adjudication serves as the ultimate authority in administrative review of 
decisions of the Commissioner of the Indiana Department of Environmental Management. This 
is a Final Order subject to Judicial Review consistent with applicable provisions of I.C. § 4-21.5. 
Pursuant to I.C. § 4-21.5-5-5, a Petition for Judicial Review of this Final Order is timely only if it 
is filed with a civil court of competent jurisdiction within thirty (30) days after the date this 
notice is served. 

IT IS SO ORDERED in Indianapolis, Indiana this 4th day of August, 2017. 
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____________________________ 
Mary Davidsen
Chief Environmental Law Judge
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