February 25, 2008

Grace Schneider

The Courier-Journal and Times Co. of Louisville
2500 Lincoln Drive

Clarksville, Indiana 47129

Re:  Formal Complaint 08-FC-44; Alleged Violation of the Access to Public Records
Act by the Indiana Gaming Commission

Dear Ms. Schneider:

This is in response to your formal complaint altegthe Indiana Gaming Commission
(“Commission”) violated the Access to Public Rewict (“APRA”) (Ind. Code 5-14-3) by
denying you access to records. | have enclosempg of the Commission’s response to your
complaint for your reference. It is my opinion iemmission has not violated the APRA.

BACKGROUND

You allege that you submitted a request to the Cmsion dated October 29, 2007 for
copies of reports, email messages, videotapes elattd documents involving an incident at a
craps table at Caesars Indiana in September 200% Commission sent you a letter dated
November 1, acknowledging the request and advigigthe staff was researching which records
may be available. On November 28, the Commissmailed you to indicate the only responsive
record was a videotape recording of the inciddrite Commission indicated you could appear at
the office to view the videotape but a copy woutd Ime provided to you.

You viewed the tape in the Commission office on &eber 17. The tape included a
three-minute gap from one camera position. At timag, Larry Hawkins of the Commission
indicated that the Commission maintains an “incideport” related to the issue. Mr. Hawkins
also indicated that at least four cameras thatrdetite table. The tape you viewed contained
recordings from only two cameras. You telephored@ommission and requested permission to
view the tape again. By letter dated January RR82the Commission denied the request on the
basis that additional viewing or providing footalyem other angles could jeopardize gaming
security or record-keeping systems. The Commissipiained the gap in coverage as having
resulted when casino employees were performinguéine® and permissible procedure. You



submitted this complaint January 25, alleging them@ission violated the APRA for the
following reasons:

* You were only allowed to view a portion of the Comsion’s footage of the incident;
you contend the record is either a public record @ not and the Commission should
either provide full access to the record or dergeas to the record.

* You allege the Commission is withholding footagenirtwo cameras.

* You allege the Commission has denied the existehcecords related to the incident
which to exist, as evidenced by your conversatiagh a Commission staff member.

The Commission responded to your complaint by Heteed February 13 from Staff
Attorney Lea Ellingwood. The Commission contenttold you on November 20 that no
relevant written investigatory documents exist liseathe Commission never opened a case.
The Commission further contends the videotape abdnith you complain was disclosable at
the discretion of the Commission, pursuant to §G-14-3-4(b)(10). The Commission advised
you that although the record could be withheld, @@mmmission would make arrangements to
allow you to view the videotape.

The Commission indicates that in response to yeguest to view the videotape a second
time, it indicated that the footage responsive tmryrequest is “information [that] may
jeopardize a record keeping or security systemc(Bpally, the surveillance system used to
protect the assets of, and the integrity of gamiogducted at, Caesars Indiana).” The
Commission also advised you that “it is the Comioiss policy that repeated review and/or
unrestricted dissemination of surveillance footagerveillance camera angles, and/or other
sensitive information about casino surveillanceteays, is not conducive to protecting the
integrity of gaming in Indiana.” As such, the Comsion would not confirm the number of
cameras used to cover the table. The Commissidhefuassured you that the footage you
viewed represented all the responsive footage enGbmmission’s possession. Regarding the
three-minute gap in coverage, it resulted from @eetdiana employees performing a routine
and permissible procedure in the ordinary courséheir duties. The activity at the relevant
table was covered in its entirety by another canfrera a different angle. You were permitted
to view that coverage.

Regarding the footage you claim the Commission ithhwlding, the Commission
explains that you erroneously assume all survaeilaand security tapes created by a riverboat
licensee or operating agency are public recordh@iCommission. The Commission explains
that under 68 IAC 12, riverboat licensees or opegahgents conduct surveillance of various
activities and locations. Although the Commissmutlines the procedure, the tapes created
under the rules are maintained by the licenseegenta They are not routinely provided to,
maintained by, or created on behalf of the Commissilf a tape is forwarded to or received by
the Commission, it becomes a record subject tABPIRRA. The Commission contends that until
you contacted the Commission, it had no knowledgguoveillance tapes covering the incident.
The Commission then obtained a copy of the suamik tape to determine whether an
investigation should be initiated. The Commisstlmtermined no investigation was necessary
and as such obtained no further records from Caes@ihe Commission contends that if any
further footage from other cameras covering thédemt exists, it is property of Caesars. The



Commission contends it is not required to obtaiy asditional records solely for the purpose of
responding to your request.

Regarding your allegation that the Commission habkheld an incident report, the
Commission contends that no further records reggrdine incident exist. The Commission
contends that you were mistakenly advised of thistexce of further records. After an
exhaustive review of its records, the Commissiamt&ads no further records exist.

Regarding the Commission’s actions to allow yowiew the videotape one time and its
denial to your request for a copy of the footage, Commission relies on I.C. § 5-14-3-4(b)(10),
which excepts from disclosure at the discretiontltd agency “administrative or technical
information that would jeopardize a record keepdngecurity system.” The Commission cites
Opinion of the Public Access Counselor 03-FC-126, which addressed a surveillance videotape
created at a correctional facility. The Commisstontends its charge is to maintain the public’s
confidence and trust through strict regulation ailities, persons, associations, and gambling
operations in Indiana. 1.C. 8§ 4-33-1-2. As suitlte Commission regulates the surveillance
collected by licensees or agents in 68 IAC 12. S$heveillance cameras are required to be
“secreted from the public and non-security persbrview to effectively and clandestinely
monitor, in detail, from various points, the covggadescribed in [68 IAC 12].” 68 IAC 12-1-
3(c). The Commission contends that these recaitisrider the exception found in I.C. § 5-14-
3-4(b)(10).

The Commission contends it appropriately exercisedliscretion by allowing you to
view the videotape footage one time but denyinghimraccess. The Commission contends that
repeated access to the record is contrary to tmen@ssion’s mandate to protect the integrity of
gaming in Indiana because such access would jei@patde security system. Although the
Commission could have withheld the footage complethe Commission decided to allow a
limited viewing in an effort to “uphold the spiniif the APRA as well as possible under these
circumstances.”

The Commission finally contends that the footaga y®wed is exactly as the footage
was provided to the Commission. The gap in cowerigga result of routine and permissible
actions by Caesars employees. The Commissionngsdo provide further information related
to the gap for the same security reasons implicateé. § 5-14-3-4(b)(10).

ANALYSIS

The public policy of the APRA states that "(p)rawigl persons with information is an
essential function of a representative government an integral part of the routine duties of
public officials and employees, whose duty it igptovide the information.” Ind. Code 8§ 5-14-3-
1. The Commission is clearly a public agency far gurposes of the APRA. I.C. § 5-14-3-2.
Accordingly, any person has the right to inspea eopy the public records of the Commission
during regular business hours unless the publiordsc are excepted from disclosure as
confidential or otherwise nondisclosable underARRA. I.C. § 5-14-3-3(a).



The Commission claims the videotape recordingshef ¢raps tables at Caesars are
exempt from disclosure under I.C. 8§ 5-14-3-4(b)(1M@hich exempts documents which contain
administrative or technical information that woukbpardize a record keeping or security
system. Because the public policy of the APRA requiresrabeonstruction in favor of disclosure
(See I.C. § 5-14-3-1), exemptions to disclosure must be caestmarrowly.Robinson v. Indiana
University, 659 N.E.2d 153, 156 (Ind. Ct. App. 1995). Buiberal construction of the APRA does
not mean the exemptions set forth by the Generaledbly should be contravenedetzel v.
Thomas, 516 N.E.2d 103, 106 (Ind. Ct. App. 1987).

This office has addressed the security system ettemo disclosure See I.C. § 5-14-3-
4(b)(10)) inOpinion of the Public Access Counselor 03-FC-126. There, the issue related to
surveillance videotapes made at the Miami Valleyr&dional Facility. Counselor Hurst
referred toCity of Elkhart v. Agenda: Open Government, 683 N.E.2d 622 (Ind. Ct. App. 1997),
which involved telephone numbers of City employed$e City declined to release the telephone
numbers based on the exemption found in §6-14-3-4(b)(10) and based on the prior misuse of
the Emergency 911 system to determine the owndedegdhone numbers. The court said,

[A]ny prior alleged misuse or speculated future uses of informationwhich is
innocuous on its face is irrelevant. Section 4(b)(10) provides a discradiry
exception for public records containing a “type”ioformation due to its nature
and not because of a speculated “use” of the irdtion would jeopardize a
record keeping or security syster@ity of Elkhart, 683 N.E.2d at 627 (emphasis
added).

As Counselor Hurst noted, the telephone numbermsgbsought were not part of the
security system their disclosure was said to enelangbout the surveillance videotapes at issue
in Opinion of the Public Access Counselor 03-FC-126, though, Counselor Hurst opined the
following:

Here, unlike the telephone numbers at issu€ity of Elkhart, the videotape
cannot be characterized as ‘innocuous” or not ef ttype” of technical or
administrative information that due to its naturdisclosed would jeopardize the
record keeping and security system the Departmidizes at the Miami Valley
Correctional Facility. The videotape is part andcph of the security system
utilized by that facility. . . it also representsfarmation of the sort fully
contemplated by the legislature when it codifiegl $kecurity system exemption. . .
The quality of the videotape and clarity of imagesjected may certainly be
characterized as “technical information” regardih@ security system that, if
disclosed, could jeopardize that systelah.

| agree with Counselor Hurst’s opinion in this reatt Here, the Commission has duties
prescribed by I.C. 8§ 4-33-1-2 to maintain the peibliconfidence and trust through strict
regulation of facilities, persons, associations] gambling operations in Indiana. As such, the
Commission regulates the surveillance collectedlidgnsees or agents in 68 IAC 12. The
surveillance cameras are required to be “secretad the public and non-security personnel
view to effectively and clandestinely monitor, iretdil, from various points, the coverage
described in [68 IAC 12].” 68 IAC 12-1-3(c). Saathe Commission neither maintains, nor is



required to maintain, the surveillance video cd#dcby all licensees or agents, it does not
become a public record unless the Commission reseaavcopy of it. I.C. 8§ 5-14-3-2(m). The
Commission does not dispute that the video it kezkifrom Caesars is public records; it does,
however, argue the surveillance video receivedneyGommission is exempted from disclosure
pursuant to I.C. § 5-14-3-4(b)(10).

In accepting the argument that the surveillancewidas excepted from disclosure under
I.C. § 5-14-3-4(b)(10), Counselor Hurst @pinion of the Public Access Counselor 03-FC-126
said the following:

From such information as the camera angles an aéfemay determine from the
videotape where they can hide from camera detectiod from that information

avoid monitoring and commit infractions or offens@gainst corrections

personnel and other inmates. The videotape mayral&al the operational times
and operation status of specific cameras. In mgiopj such information relating

to the administration of the security system wouldjisclosed, jeopardize the
security system and render the security providethbycameras non-existeid.

Here, the issue is quite similar. The Commissaogues that “repeated review and/or
unrestricted dissemination of surveillance footagerveillance camera angles, and/or other
sensitive information about casino surveillanceteys, is not conducive to protecting the
integrity of gaming in Indiana.” For the reasomeyided by Counselor Hurst in the previously
cited opinion, | agree that disclosure of the silasece video maintained by the Commission
and recorded by the casino could jeopardize tharggsystem the Commission is statutorily
obligated to protect.

The question then is whether the Commission ap@aigby exercised its discretion
afforded by I.C. 8 5-14-3-4(b)(10) by permittingu®o view the video footage one time and
denying your request for further viewing and/or yiog. The APRA provides that the legal
standard for an agency’s disclosure based on 1.6:18-3-4(b) is whether the denial was
arbitrary or capricious. [.C. 8§ 5-14-3-9(g)(2). hii¢ Indiana courts have not addressed the
arbitrary and capricious standard as applied toARRA, the Indiana Court of Appeals has said
that “arbitrary or capricious action . . . meandlfuli and unreasonable action, without
consideration and in disregard of the facts anduanstances of the case; action taken without
some basis which would lead a reasonable and harasto such action.’State Board of Tax
Commissioners v. Chicago, Milwaukee, . Paul & Pacific Railroad Co., 96 N.E.2d 279, 282
(Ind. App. 1951).

Here, the Commission contends it was endeavoongphold the spirit of the APRA
when it permitted you to view the videotape recogdone time in its office. The Commission
contends, though, that repeated viewing or unksiteelease of the information (i.e. providing
you a copy of the video) would jeopardize the siglgystem of the casino. While it is my
opinion a public agency may not allow a personngpect records and then contend they are
nondisclosable under section 4(a) of the APRA (fmithg an agency from disclosing certain
records), it is my opinion that in some circumstgan agency may exercise its discretion under
section 4(b) by providing access to one persondeaiing access to another. For instance, in



the case of investigatory records of law enforcenagencies, which are addressed in section
4(b)(1), it is understandable that a law enforcenagency may disclose records to individuals it
believes can assist in the investigation but wilttltlkose records from other requesters.

Here, | do not believe the Commission exerciseddigcretion in an arbitrary and
capricious manner. | commend the Commission fateaxoring to uphold the spirit of the
APRA when it permitted you to view the videotapeamling, as it is my opinion the
Commission could have withheld the video from disare at all. In hindsight, the Commission
could have avoided confusion by making you awane would only be allowed to inspect the
video one time. But | do not believe the Commis&adenial of repeated access to the video
was arbitrary and capricious. It is my opinion Bemmission gave fair consideration to the
facts and circumstances, namely the jeopardy irchvtiie security system might be placed by
repeated and/or unfettered access to the videadgeotIn my opinion it was reasonable for the
Commission to provide you access to the video anamtasion and only one occasion.

Regarding your allegation that you were only alldwe view the footage from two
cameras rather than the four cameras coveringatile tn question, that the footage contained
and three-minute gap, and that the Commission withtan incident report regarding the
incident, the Commission has repeatedly assuredhatuyou have been provided access to all
records maintained by the Commission responsiy®tw request. The Commission has further
explained that casino surveillance video recordiags not created by or on behalf of the
Commission. As such, the video recordings do eablne public records until they are received
by the Commission. I.C. § 5-14-3-2(m). Nothingthe APRA requires a public agency to
develop records or information pursuant to a requestrfdhis case to obtain from a non-public
agency records that were not created on behalieptiblic agency). The APRA requires the
public agency tgrovide access to records already created.

It is my opinion that if the Commission maintairedy further records responsive to your
request, it would be required pursuant to the ARBArovide you access to those records or
provide the appropriate authority for nondisclosuresee no evidence the Commission has not
provided you access to all the records it maintaingh are responsive to your request.

CONCLUSION
For the foregoing reasons, it is my opinion the @ossion has not violated the APRA.

Best regards,

Rboo_tittles flead

Heather Willis Neal
Public Access Counselor

cc: Lea Ellingwood, Staff Attorney, Indiana Gami@gmmission



