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TO:  
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RE:  
Tax Refund Intercepts/Set off of Refunds (IC 6-8.1-9.5)
DATE:  
September 2018
Q: What is “Set off of Refunds”?

A: Indiana Code § 6-8.1-9.5 (“the code”) addresses the topic: Set off of Refunds. Set off of Refunds is a process where public libraries, among other entities, who are owed money can claim and receive that money out of a state tax refund owed to the person who owes money to the library. This is not something the library is required to do but rather is just another debt collection option available to political subdivisions and other entities.

For example, Sally owes the library $150 for ten DVD’s she checked out and never returned. The library went through its usual process of attempting to notify Sally and collect the money owed to the library. All the normal collection attempts employed by the library failed. The library then decided to attempt to collect the money from Sally’s next state tax refund through the Set off of Refunds process. 

Q: How Does the Process Work? 

A:  First the library needs to enter into an agreement with a Department of Revenue (“DOR”) approved clearinghouse. According to State Board of Accounts, the approved clearinghouse for libraries is the Association of Indiana Counties.
When the library has a debt it wants set off of a person’s tax refund, the library must direct the clearinghouse to file an application for the set off on behalf of the library. The application must be turned in to the DOR by a date set by the DOR. The date will be published on the DOR website. The application is only effective for the calendar year for which an application is filed. So, if an application is filed in 2018 for set off to occur in 2019, the library would have to file a new application in 2019 for the same set off request for 2020 in the event the claim was not paid for some reason in 2019. (See the next question for reasons why this might occur.)
After receipt of the application, the DOR will determine whether or not the person who owes the debt (“the debtor”) is due for a tax refund. The DOR will notify the library if the debtor is entitled to a tax refund.

Within 15 days of receiving notice that the debtor is entitled to a tax refund, the library or the clearinghouse must send written notice to the debtor and the DOR of the library’s intent to have the tax refund set off. The notice must clearly set forth the basis for the claim to the debt and set off.  The library’s contract with the clearinghouse may provide that the clearinghouse is responsible for sending the notice on behalf of the library.
The debtor is entitled to a hearing to contest the set off if the debtor mails written notice to the library of the debtor’s intent to contest the library’s right to the debt. The debtor must mail this written notice within 30 days after the date the library’s notice of intent to have the tax refund set off was mailed to the debtor.
If the library timely receives written notice from the debtor stating that the debtor intends to contest the library’s right to the debt, the library must send notice of and hold a hearing. The notice must state, at minimum, the following:


(1) The political subdivision's basis for the claim to the debt and set off.

(2) The date on which the political subdivision submitted the debt owed by the debtor for a tax refund set off under this chapter.

(3) The date, time, and place at which the political subdivision will conduct the hearing.

(4) The procedures under which the hearing will be conducted.

(5) A statement that in addition to the amount of the debt owed by the debtor, the total amount of the set off of the debtor's tax refund may include the following fees for processing the set off of the debtor's tax refund, as applicable:

(A) a 15% collection fee payable to the DOR.

(B) a local collection assistance fee payable to the clearinghouse, the amount of which is set by the clearinghouse and is not to exceed $20.  
 After final determination of the validity of the debt, the library shall certify to DOR the amount owed by the debtor to the library that is subject to set off. Upon receipt of certification of a debt, the DOR shall set off the appropriate amount and pay it to the library or the clearinghouse. 
The DOR notifies the debtor of the tax refund set off.

Q: Is the library guaranteed to get the money owed to them through this process?

A: No, there are a number of variables that could affect whether or not the library can recoup money through the Set off of Refunds process. It is possible the taxpayer is not due a refund, in which case, the library would not receive any money through this process. Additionally, among the 10 types of entities who can use the Set off of Refunds process, political subdivisions are at the end of the priority list which means other entities will get money owed to them first and there may not be enough left for the library after other creditors have been paid. If the person has the fees owed discharged in bankruptcy, then the library could not recoup the fees.
Q: Is there a time limit by which collection for a specific debt through the Set off of Refunds must take place? 
A: The code does not state a time limit after which a debt is not eligible for collection using this process. Additionally, the code does not specify how long a debt must be owed to a political subdivision before the political subdivision can use this process to collect the debt. 
Q: Is there a minimum dollar threshold that must be owed to the library before the library can use this process to collect a debt owed to the library?

A: The code does not state a minimum dollar threshold that must be owed before the library can use this process to collect a debt. The library may want to create a policy or guidelines setting forth under what situations the library will use this process to collect a debt to ensure patron debts are handled consistently. Will the process be used every single time after the usual collection attempts have failed? Will the process only be used if the person owes a certain stated dollar amount or more? Will the process be used prior to using a collection agency to attempt to collect on the debt or after, or in lieu of using a debt collection agency?
Q: How does this work on a joint tax return if only one person is responsible for the debt?
A: The entire refund is subject to set off unless there is a timely defense raised by a co-refundee who is not a debtor. If a timely defense is raised that the refund is based on a combined tax return of a debtor and a non-debtor, then the set off shall only be effected against the debtor’s share of the refund. 
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