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STATE OF INDIANA 

COUNTY OF MARION 

) 
) 
) 

BEFORE THE INDIANA OFFICE OF 
ENVIRONMENTAL ADJUDICATION 

IN THE MATTER OF: 

OBJECTION TO ISSUANCE OF SIGNIFICANT 
SOURCE MODIFICATION PERMIT 
NO. T083-23529-0003 
DUKE ENERGY INDIANA 
EDWARDSPORT GENERATING STATION 
EDWARDSPORT, KNOX COUNTY, INDIANA 

) 
) 
) 
) 
) 
) 
) 
) 

_________________ ) 
Sierra Club; Valley Watch, Inc.; Save the Valley, Inc.; 
Citizens Action Coalition of Indiana, Inc. 

Petitioners 
_ Duke Energy Indiana 

Permittee/Respondent 
Indiana Department of Environmental Management 

Respondent 

) 
) 
) 
) 
) 
) 
) 

CAUSE NO. 08-A-J-4066 

FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND ORDER ON DUKE ENERGY INDIANA'S 

FIRST MOTION FOR SUMMARY JUDMENT 

This matter having come before the Court on Duke Energy Indiana, Inc.'s First Motion 
for Summary Judgment, which pleading is a part of the Court's record; and the Court, being duly 
advised and having read the pleadings, record, evidence, motion, response, and reply now enters 
the following findings of fact, conclusions of law and order: 

Summary of Decision 

Duke Energy Indiana, Inc. (Duke) moves for summary judgment on Issues 1 and 2 of the 
Petitioners' Petition for Review. Duke's first argument is that this proceeding is an 
impermissible usurpation of the IDEM's enforcement authority. For the reasons stated in more 
detail below, this argument is not persuasive. Duke's second argument is the NRDC has brought 
an improper collateral attack on the Title V permit issued in 2004. It appears that this argument 
depends on whether the IDEM, when issuing the Title V permit in 2004, made an affirmative 
determination that no modifications had been made to the plant that affected the netting analysis 
conducted by the IDEM in the SSM application review. If so, then the Petitioners, by failing to 
appeal the issuance of the Title V Permit in 2004, have waived the right to attack that 
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• 

ORDER 

(�--- AND THE COURT, being duly advised, hereby ORDERS, ADJUDGES AND
DECREES that Duke Energy Indiana lnc.'s First Motion for Partial Summary Judgment is
DENIED. 

You are further notified that pursuant to provisions of IC §4-21.5-7-5, the Office of
Environmental Adjudication serves as the ultimate authority in administrative review of
decisions of the Commissioner of the Indiana Department of Environmental Management. This
is an order subject to further review consistent with applicable provisions oflC §4-21.5 and other
applicable rules and statutes.
IT IS SO ORDERED this �-:i?:\L day of January, 2011 in Indianapolis, IN. 

7 

____________________________ 
 Catherine Gibbs
 Adjunct Environmental Law Judge

____________________________ 
 Mary Davidsen
 Chief Environmental Law Judge
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