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. 

in this cause.' 
- Construction costs for MCD's West Side Interceptor Sewer Project may be
, recouped if the permit at issue is approved.
- MCD's interest in these proceedings are not adequately protected by any other party

to this cause.

6. Respondent/Permittee GCC based its Motion to Dismiss per Ind. Tr. R. 12(b)(8) upon the
existence of "substantially the same issues" currently pending before the Indiana Court of
Appeals. IDEM is not a party to the Lake County case. The Lake County case addressed the
issue of service territorial rights. IHCD's Petition before the OEA is based upon its assertion
that it possesses service territorial rights and real estate ownership.

Conclusions of Law 

1. The Office of Environmental Adjudication ("OEA") has jurisdiction over the agency actions
of the Indiana Department of Environmental Management and the parties to this controversy
pursuant to Ind. Code§ 4-21.5-7, et seq., and 315 IAC 1, et seq.

2. Findings of Fact that may be construed as Conclusions of Law and Conclusions of Law that
may be construed as Findings of Fact are so deemed.

3. This Court must apply a de novo standard of review to this proceeding when determining the
facts at issue. Indiana Dept. of Natural Resources v. UnitedRefase Co., Inc., 615 N.E.2d 100
(Ind. 1993 ), Indiana-Kentucky Electric v. Commissioner, Indiana Department of Environmental
Management, 820 N.E.2d 771 (Ind. Ct. App. 2005). Findings of fact must be based exclusively
on the evidence presented to the Environmental Law Judge ("ELJ"), and deference to the
agency's initial factual determination is not allowed. Id; I.C. § 4-21.5-3-27(d). "De novo
review" means that:

all are to be determined anew, based solely upon the evidence adduced at that 
hearing and independent of any prevtous findings . 

Grisel/ v. Consol. City of Indianapolis, 425 N.E.2d 247 (Ind.Ct.App. 1981). 

4. This was held to be directly applicable to the Office of Environmental Adjudication in
Indiana-Kentucky Electric v. Commissioner, Indiana Department of Environmental
Management, 820 N.E.2d 771, 781 (Ind.App. 2005). In this case, the ELJ specifically concluded 
that she must give deference to the agency's interpretation. The Appellate Court reversed OEA's 
decision because the ELJ used the wrong standard of review. The Court stated that the ELJ 
mistakenly applied the appellate standard of review rather than a de novo standard of review. at 
781. The OEA must apply a de novo standard of review when making findings of fact and
conclusions of law and may not defer to IDEM's findings or conclusions:

5. OEA is required to base its factual findings on substantial evidence. Hu/Jinan v. Office of
Envtl. Acijud, 811 N.E.2d 806, 809 (Ind., June 30, 2004)(appeal of OEA review ofNPDES
permit); see also IC§ 4-21.5-3-27(d). OEA is authorized "to make a determination from the
affidavits ... pleadings or evidence." IC § 4-21.5-3-23(b ). "Standard of proof generally has
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